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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAVID DELLINGER, et al., ) 

) 

Plaintiffs, ) 

) 

V. ) 

) 

JOHN N. MITCHELL, et al., ) 

) 

Defendants. ) 

_ _ ) 


County of Jefferson ) 

) ss 

State of Kentucky ) 


AFFIDAVIT 


I, Edmund V. Armento, after having been duly sworn, 
do hereby depose and state the following: 

I am a Special Agent of the Federal Bureau of Investigation 
(FBI) and am currently assigned to the Louisville, Kentucky Field 
Office of the FBI. 

On August 4, 1976, I made a careful and diligent search 
of the electronic surveillance indices maintained at the Louisville, 
Kentucky Field Office of the FBI, which include the following; 

(1) Index cards indicating the name of subjects 
of electronic surveillances and the date or dates 
such surveillances were maintained; 

(2) Index cards indicating the names of persons 
who while not subjects of a surveillance, were 
incidentally overheard on surveillance of another 


and the date or dates of such overhears. 


Civil Action No. 1768-69 





Based unon mv search. I determined that these indiees 







2. 3208 West Broadway 

Louisville, Kentucky 40211 
(1969 to 1974) 

The foregoing indices constitute a comprehensive 
index of all electronic surveillances conducted by the Louisville, 
Kentucky Field Office of the FBI. If the Southern Conference 
Educational Fund had been the subject of an electronic surveillance 
conducted by this Agency in Louisville, Kentucky, at the addresses 
and telephone numbfers listed or at any address within the 
jurisdiction of the Louisville, Kentucky Field Office, the name 
of that organization would have been contained in the indices. 


/s/ Edmund V. Armento 
Special Agent 

Federal Bureau of Investigation 
Louisville, Kentucky 


Subscribed and sworn to before me this 4th day of August, 1976. 


^ /s/ Carl E. Ross 

'Notary Public 


My Commission expires 


Ms Cpmmission expires Feb. 27, 1978 





' 1 ^ 


FUNITED STATES GOVERNMENT 



I - ■ 

Ms. Barbara Allen Babcock 
Assistant Attorney General 
Civil^Division 


suBOEar: 
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■id^De 


BAB:JBSmith:rmm 
145-11-71 & 


David-^Dellinger, et al. v. John N. Mitchell, et al., 145-0-12-3205 
(U.S.D.C. D.C.) C.A. No. 1768-69; 


Black Panther Party, et al. v. Edwarci Levi, et al., 
(U.S.D.C. D.C.) C.A. No. 76-2205 
Mr. Clarence M. Kelley 
Director 

Federal Bureau of Investigation 
Attention: Legal Counsel Division 


AUGi 1977 


Please find enclosed a copy of the protective Order 
entered in the Dellinger case on February 26, 1974. 

Although the Order does not specifically prohibit the 
Bureau from releasing documents involved in the Dellinger 
case, we have, since its entry, not released documents 
without first seeking the approval of the Court by way 
of motion to modify the protective Order. 

It has recently cOme to our attention that 14 documents 
concerning the Bureau’s electronic surveillance of the 
Black Panther Party in New Haven, Connecticut were released 
to the press, pursuant to the Freedom of Information Act, 

5 U.S.C. §552, on April 20, 1977. Those documents are covered 
by the Dellinger protective Order. 

In view of the enclosed''protective Order and the recent 
filing of Black Panther Party v. Levi , challenging, inter 
alia , the Bureau’s investigation of the Black Panther Party, 
we would appreciate your coordinating any further. releases 
of materials involving the Party under the Freedom of / 

Information Act with this office. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAVirrDELLINGER, et al., 
Plaintiffs, 


JOHN N. MITCHELL, et al., 
Defendants. 


CIVIL ACTION NO. 1768-69 


ALUNpMi 

•datd I^ 




MOTION TO POSTPONE PRETRIAL CONFERENCE 

The defendants, through their, undersigned counsel 
and pursuant to Rule 6(b), Federal Rules of Civil Procedure, 
hereby move for an Order postponing the Pretrial Conference 
now scheduled for February 5, 1979. 

In support of this motion, the defendants state the 
following: 

On November 14, 1979, this Court entered an Order which, 
inter alia , required the completion of discovery by 
January 31, 1979 and referred this case to the Magistrate 
for Pretrial immediately thjsreafter. Pursuant to that Order, 
Magistrate Lawrence S. Margolis entered an Order on 
November 27, 1978, setting a Pretrial Conference for 
February 5, 1979. 

In accordance with the November 14 Order, defendants 
noticed the depositions of the individual plaintiffs for 
January 15-23, 1979. After the denial of their motion to 
postpone those depositions, the plaintiff ■ 


postpone those depositions, the plaintiffs chose to ^ ^ / 

ignore the Court's Orders and to decline to attend the recorded 

______ 

depositions as scheduled. Defendants have, therefore, moved . , ,.J., 

for the imposition of sanctions, seeking the dismissal of 


r 

f 







Thus, in its present posture, this case is not ready 
for a pretrial conference. Discovery has not been completed 
and the case may be dismissed without the necessity for a 
trial. The plaintiffs, through counsel, agree that the 
Pretrial Conference should be postponed. 

For these reasons, the Pretrial Conference scheduled 
for February 5, 1979, should be postponed. 

Respectfully submitted, 

BARBARA ALLEN BABCOCK 

Assistant Attorney General 

EARL J. SILBERT 

United States Attorney 



Torts Branch, Civil Division 
Department of Justice 
Washington, D.C. 20530 
Telephone: (202) 724-6746 


Attorneys for Defendants 





IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAVID DELLINGER, et al., 

Plaintiffs, 

) 

) 

) 


) 

CIVIL ACTION NO. 1768-69 

V. 

) 



) 


JOHN N. MITCHELL, et al., 

) 



) 


Defendants. 

) 



) 



ORDER 

Upon consideration of the defendants' motion to post¬ 
pone the Pretrial Conference in this case and the record 

in this case, it is, this _ day of __, 1979, 

ORDERED that defendants' motion should be, and it 
hereby is, granted; and it is further 

ORDERED that the Pretrial Conference scheduled for 
February 5, 1979, is postponed pending further Order of 
this Court. 


UNITED STATES DISTRICT JUDGE 








CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this date, I served a copy 

of the foregoing Motion To Postpone Pretrial Conference 

upon the plaintiffs by serving a copy thereof by mail, 

postage prepaid, upon the following counsel of record: 

Morton Stavis, Esquire 
• 744 Broad Street 

Newark, New Jersey 17102 

Rhonda Copelon, Esquire 

c/o Center for Constitutional Rights 

853 Broadway 

New York, New York 10003 

Arthur Kinoy, Esquire 

c/o Center for Constitutional Rights 

853 Broadway 

New York, New York 10003 
Jack D. Novik, Esquire 

American Civil Liberties Union Foundation 

22 E. 40th Street 

New York, New York 10016 

Hayward C. Reed, Esquire 
1776 K Street, N.W. 

Room 607 

Washington, D.C. 20006 


Date: 




lOnA. 



0 


JONATHAN B. SMITH 
Attorney, Department of Justice 






FOR THE DISTRICT OF COLUMBIA 


DAVID DELLINGER, et al 


Plaintiffs, 


JOHN N. MITCHELL, et al 


Defendants. 


CIVIL ACTION NO. 1768-69 


MOTION FOR A PROTECTIVE ORDER 


The defendants, through their undersigned counsel and 
pursuant to Rule 26(c) and (d), Federal Rules of Civil 
Procedures, hereby move this Court to enter a protective 
Order providing that the Document Requests and Cross¬ 
interrogatories, served by Plaintiff Black Panther Party on 
September 19, 1978, shall not be responded to by defendants 
pending a decision of defendants' motion to compel answers 
to interrogatories. 

A memorandum of points and authorities and a proposed 
Order are submitted in support of this motion. 


ORMATION 


Respectfully submitted, 

BARBARA ALLEN BABCOCK 
Assistant Attorney General 


mi 




JONATHAN B. SMITH 


^torneys. Department of Justice 
321 12th Street, N.W. 

Washington, D.C. 20530 
Tel: (202) 724-6746 


"Attorney^*^f'ar^E)e-fendsjvtSr. 

/ 1 /y l 















THE UNITED STATES DISTRIC|P:OURT 
FOR THE DISTRICT OF COLUMBIA 


DAVID DELLINGER, et al., ) 

) 

Plaintiffs, ) 

) 

V. ) 

) CIVIL ACTION NO. 1768-69 
JOHN N. MITCHELL, et al., ) 

) 

Defendants. ) 

_ ) 

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION FOR A PROTECTIVE 

ORDER 


[This Memorandiam is filed under seal 
pursuant to the protective Order 
entered on February 26, 1978.] 

On April 6, 1978, defendants filed a second set of 
interrogatories and document requests upon the Black Pan¬ 
ther Party (BPP). Those interrogatories and document requests 
generally seek information concerning certain activities of 
the BPP which caused the defendants to take the actions 
challenged in this case. Following the plaintiffs' filing 
of blanket objections, the defendants moved to compel answers 
to those interrogatories and document requests. The plaintiffs 
filed the interrogatories at issue when they opposed that 
motion. They seek the same information sought from the BPP 
by the defendants in the second set of interrogatories, 
insof-a-&-.as .that-inforraation».is_„r.efJ.ected_^in -the,.files of .. 
the defendants; indeed, plaintiffs' interrogatories are all 
but verbatim submissions of defendants' interrogatories to 
plaintiffs. 

The defendants, by this motion, request the entry of 

a protective Order requiring that the discovery now sought 

by the plaintiffs not be had until the BPP answers such ' 
interrogatories as the Court orders it to answer in ruling 

upon the defendants' motion to compel. The defendants have 







heretofore produced certain of the information Sought by 

the plaintiffs. They have, for example, made available 

over 100 memoranda by which defendant Mitchell authorized 

electronic surveillance of the BPP and the FBI forms by 

which field offices justified their requests for authori- 

* / 

zation to install or maintain the surveillances.— Those 
documents contain many of the facts available to Mitchell, 
which he relied upon in authorizing surveillances and 
which the defendants are attempting to elicit from the 
plaintiffs by their motion to compel. Plaintiff could thus 
amass certain of the information they presently seek by 
perusing the materials already available to them. 

Moreover, the filing of the instant interrogatories by 
the plaintiffs is a maneuver on their part designed to 
direct the Court's attention to the position they have 
adopted in opposing defendants' motion to compel them to 
produce information not presently available to the defendants 
It may also be an attempt on their part to seek information 
from the defendants to be used if and when they are compelled 
to answer the interrogatories served by the defendants. The 
defendants efforts to elicit relevant information from the 
plaintiffs should not be frustrated, or delayed, by their 
having to answer their own interrogatories before the 
plaintiffs are required to respond. To allow the plaintiffs 


V It should be noted that the FBI is not a defendant 
in this case, and that Mitchell does not have 
custody, control or possession of its files - indeed 
he has no access to those files at the present. Thus, 







to request the defendants to answer their own discovery 
would be to condone and encourage their filing of blanket 
objections to all discovery sought by the defendants and to 
make discovery a "one way street," a result which the 
Supreme Court refused to sanction in Hickman v. Taylor , 

329 U.S. 495, 507 (1947). 

Defendants are aware that rule 26(d), Federal Rules 
of Civil Procedure, provides that discovery may be had by 
both parties simultaneously - that one party does not gain 
priority in discovery merely by seeking discovery before 
the other party does so. That rule also provides, however, 
that the Court in its discretion may establish sequences and 
methods of discovery for the convenience of the parties and 
in the interest of justice. The interests of justice in 
this case demand that the plaintiffs respond to discovery 
served by the defendants prior to requesting the defendants 
to answer their own interrogatories. 

CONCLUSION 

For these reasons, the defendant's motion for a pro¬ 
tective Order should be granted. 


Respectfully submitted, 

BARBARA ALLEN BABCOCK 
As sTst an f~ At tor ney-' Gener a 1 



Attorneys, Department of Justice 
521 12th Street, N.W. 

Washington, D.C. 20530 
Tel: (202) 724-6746 






IN THE tnSIITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAVID DELLINGER, et al., ) 

) 

Plaintiffs, ) 

) 

V* ) Civil Action No. 1768-69 

) 

JOHN N. MITCHELL, et al., ) 

) 

Defendants. ) 

_ ) 


ORDER 

Upon consideration of the defendants' motion for a 
protective order, the memoranda filed by the parties and the 

record in this case, it is, this _ day of _, 1978 

ORDERED that the defendants' motion be, and it hereby 
is granted; and it is further 

ORDERED that the defendants shall not be required to 
respond to the interrogatories served by plaintiff Black 
Panther Party on September 19, 1978, until thirty (30) days 
after plaintiff Black Panther Party answers such interroga¬ 
tories as the Court directs it to answer in ruling upon the 
defendants' pending motion to compel answers to the interro¬ 
gatories served by defendants on April 6, 1978. 


UNITED STATES DISTRICT JUDGE 


Date; 




CERTIFICATE OF SERVICE 


I hereby certify that on this date, I served a copy of the 
foregoing Motion For A Protective Order, the supporting memoran 
duia and proposed Order upon the plaintiffs by serving a copy 
thereof by mail, postage prepaid, upon the following counsel 
of record; 


Morton Stavis, Esquire 
744 Broad Street 
Newark, New Jersey 17102 

Rhonda Copelon, Esquire 

c/o Center for Constitutional Rights 

853 Broadway 

New York, New York 10003 

Arthur Kinoy, Esquire 

c/0 Center for Constitutional Rights 

853 Broadway 

New York, New York 10003 
Jack D. Novik, Esquire 

American Civil Liberties Union Foundation 

22 E. 40th Street 

New York, New York 10016 

Hayward C. Reed, Esquire 
1776 K Street, N.W. 

Room 607 

Washington, D.C. 20006 


Date 




JONATHAN B. SMITH 
Attorney, Department of Justice 
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federal BUREAl!,'^ 

FM SAN FRANCISCO (66-S72B) (P) 

/to director (62-112989) ROUTINE 
BT 

CLEAR 

ATTN: LEGAL COUNSEL DIVISION, SUPERVISOR 

DAVID T.Bellinger, et ali v. attorney general john n, 

MITCHELL, ET AL; ALLEGED VIOLATION OF CONSTITUTIONAL RIGjJ 

RE BUREAU TELETYPE TO SAN FRANCISCO, ET AL, AUGUST 2, 19 74 
AND SAN FRANCISCO TEL TO BUREAU, MAY 20» CAPTIONED 

/jxaV^d 

I OF ATTORNE^i 



MATTER . 


OFFICE 


HAS BEEN IN SAN FRANCISCO OFFICE TO REVIEW ELSUR LOGS RE 
BPP material UNDER PROTECTIVE ORDER DESCRIBED IN RE TEL 

|WAS LAST IN SAN FRANCISCO 
HAS REQUESTED ACCESS . 



dated AUGUST 2, 1974. 

OFFICE IN DECE^BER, 19 77. 

TO FEDER6L RECORDS FOR OTHER FUTURE DATES INCLUDING^ 


CL INFORMATION CONTAINED 
HEREIN IS UNCLASSIFIED' 
DATE4- ' 


xeozi 
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representatives of above attorneys office will seek access 

TO SAID FILES ON A FaIRLY FREQUENT BASIS DURING NEXT SEVERAL 
MONTHS. 

AS POINTED IN RE TEL, MAY 20, 19 75, A REVIEW OF THESE 
FILES IS EXTREMELY SLOW. IN PAST, AN AGENT OF SAN FRANCISCO 
OFFICE HAS BEEN PRESENT DURING ALL REVIEW OF SAID LOGS. 

SAN FRANCISCO IS OF OPINION THAT AGENT PERSONNEL TIME NOT 
NEEDED OR JUSTIFIED SINCE MECHANICS FOR REVIEWING ARE ALREADY 
ESTABLISHED, AND ONLY REASON FOR PRESENCE OF AGENT IS TO 
INSIRE THAT NO DOCUMENTS ARE REMOVED FROM VOLUMES. IT IS 
NOTED that duty AGENT AND AGENT HANDLING PRESS MATTERS FOR 
SAN FRANCISCO OFFICE OCCUPY OFFICES NEAR OFFICE WHERE LOGS 
ARE REVIEWED. 

UACB, SAN FRANCISCO WILL APPOINT A SC OR CLERK TO ACCOMPANY 
OUTSIDE PERSONNEL DURING THEIR REVIEW OF LOGS AND RELATED 
DOCUMENTS IN SAN FRANCISCO OFFICE SPACE ON FUTURE OCCASIONS. 


BT 
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sac, toisville (S2-2il B) 
BACf Orleans (4'S~2i44) 
SAC, H^v,_¥oj:k ilhQ-lZim2) 


Z/Z/IB 

Mr. Mintz 

Civil Litigation Unit 


FBOM t Dlxector , . FB-i ALL INFORMATION CONTAIN^ 

HEREIN IS UNCLASSIFIED 

liCBM h *0>%^ITGMMlcLt et ai. r\A*rr / / L. 

I 7 fs r«! DATE ?7d~g^ . 

BODSOi 2/13/78 

KeBuairt©! to Botiisvill®, .OrTesae, and York 
dat©4 1/lB/lB, ' 'V- 

E^Baairtel instructed tB# roceiviiig cfflees to- 
conduct EBSUE cJiecks coacentiug certain organiiiationjii plain* 
tiffs and, in tl-ie event said checks '#ere negative, to fiprnisit, 
affida^vits to that effect. TBe Separtrsent had requested the 
' affidavits to support a Hotioa for Stusmary Jvsdgaeist as to 
those plaiiitiff ©rganlsations, 

Louisville, l?ov/ Orleans, and York subsequeatlY t " 
suBsiitted ■ to Federal Bureau of laves-tigation -IBBI) ■iiead'*-- • 

ciu-arters affidavits esiecuted Sg eeial Agents LSA s-) L-<haund--V., b 
''Arsaento, Clifford "lii.' " aiid l~ ^ I ' rogpOe*" ' ' b' 

tivoly* Soyever, the pepartis^siit thereafter decided to hold 
±i"i a'fee-jaace {di© ^lotion for Susaary Judgmeat end tiio affidavit® 
not filed, 

1 

1/27/71, Departsseatal Attorney Jonathan Saith, 
dlirtf captioned mtter, advised Legal Counsel 
■;CB) that he is now prepared to m-ve for susss^y 
to tlioee plaintiff’ organitatioriS set forth, in 
iiroau airtel. Ee plans to file th© imtion et thm 
all in'this jsjatter, which is set for 2/i£-/7S, 

'mt the choc'k© fee updated and the 
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Loaisvllle aiitS .|*«w Orit^fts? su^it affidavits' •■, 

ia language ideaticai to those |>rev.iousl:^ famished i^lth the 
escceptioB of the date of ..the-^SSE check. ' , 

' . Umi York;, should add i^'-the affidavit previo-uslY 
laitted. laiigaage t© 'th© effect that indices ^searched eon- 
stitute a emprehemsive index ofl.all electroaic surveiilaaces 
conducted taf the New York Office,'of the FBI and if the Catholic 
Peace Fellowship or the War Eesisters I»eague had h&mu th© 
subject of' an,electronic surveillance conducted by the FBI in - ■ 
£«ew'York#, New York^ at the • addresses .listed or at'any address 
within the .jurisdiction of-'the' .S^ York Field Officer the mM& 
^ that 'Organisation wmtld - Issv®, been' contained iti -the indices. 

lantpiage is necessary to bring the' Mew York,’,a,ffidavit into 
c©tiforM.ty with, those o.f louisvlll© and Hew Orleano.,. 


1^1. Ileadguarter®, attention 
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rise concerning-'this ®atter, 
i FBI-Headquarters, 'hCl?# 


NOTE: By airtel dated 7/29/76, the Bureau requested Louisville, 
New Orleans, and New York conduct ELSUR checks on three plain- 
rliii’ dYgariltations and thereafter subiDairfr''affIdavits to""support " 
Motion for Summary Judgment in the-event said checks were 
negative ..^Those offices thereafter submitted affidayits._, . 
HowevfLr=/[^t^7pepartment decided-td-hold-in' abeyance the-filing 
of/tne/MOtibn for.Summary Judgment. . On 1/27/78, Departmental 
Attorney Jonathan Smith advised- LCD he is now prepared to move 
for\summary judgment and requested that the affidavits be up¬ 
dated arid “reexecuted. He further requested that New York add ,, 
languag,e':'tQ...'i.ts’. affidavit to bring it into conformity with 
a-ffldavits furnished by Louisville and New Orleans. This 
airtel instructs receiving offices to furnish updated affidavits 
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DIRECTOR, FBI (62-117540) 
ATTN: LEGAL COUNSEL DIVISION 


TTOFORMATION CONTAI^D 


PROM: SAC, LOUISVILLE (92-281B) ftLL ll’irUt\IVIH I lUH Wm 

SUBJECT: DAVIIVDELLINGER, et al., V. HEREIN IS UNCI ASSIFIEI 

CIVIL ACTION NO. 1768-69 - /T^ 


BUDED 2/13/78 

Re Bureau airtel to Louisville, New Orleans and 
New York, dated 2/2/78. 


3/6T4d 


Enclosed herewith for the Bureau is the original and 
ten (10) copies of notarized affidavit subscribed and sworn by 
SA EDMUND V. ARMENTO on 2/10/78 at Louisville, Kentucky, 
reflecting negative search of ELSUR indices concerning the 
Southern Conference Educational Fund (SCEF) (LS 100-197) , 3210 
West Broadway, Louisville, Kentucky, telephone numbers v 

502/778-3348 and/5Q^A^^f^3349, and 3208 West Broadway, Loui^i^?^^**^'^ 
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Kentucky (1969-197^)^ 
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_ OPTt NO. 10 

JUI-\||ifr73.^EDWON 

GSA^MR (41 CFR) 101-11.6 " SUf , 

" UNITED STATES GOVERNMENT 

Memorandum ■ 


The Associate Direc 


date: 12/9/77 


FROM 


SUBJECT: 


Legal Couivsel 



DAVJD TOLLTNGER, et al..^ V; 

, JOHN nOmITCHELL, et liV . _ . 

( D.S.D^. , D.C. ) 

\ CIVIL ACTION NO. 1768-69 „ //~Y 

PURPOSE ; To advise Records Management Division of a Stipu¬ 
lation modifying the 2/26/74, Protective Order in 
captioned matter to permit dissemination of material set. 
forth in response to interrogatories in this matter to third 
parties when Freedom of Information and/or Privacy Act 
requests are made by such parties. 

SYNOPSIS AND DETAILS ; Captioned civil action was filed on 
qJ 6/29/69, on behalf of nine organiza- 

tions and eight individuals, alleging that each plaintiff 
was subjected to unlawfully actionable electronic surveil- 
l^^ce by the Bureau. Plaintiffs seek declaratory and 
injunctive relief and money damages. Subsequent to the 
filing of the suit, five of the organizational plaintiffs 
voluntarily withdrew rather than respond to interrogatories 


L. . . ■ W.. 


Asioc. Dir._ 

Dep. AD Adm. 
Dep. AD Inv. _ 
Asst. Dir.: 

Adm. Serv,_ 

Crim. Inv. _ 


Legal Coun. 

Plon. & 

Rec. Mgnt.'ClLr*^ 

Spec. Inv._ 

Tech. Serve.- 

Training ■ 

Public Affs. Off._ 

Telephone Rm._ 

Director's Sec'y_ 






LiJ^K On 8/5/69, the piaintinfs‘rerved intlrfbgatories^ 

n the defendants requesting information as to|.w©|bher 

®ngag®d in electronic surveillance b^f'^^onver- 
Ov ^sations to which plaintiffs were parties, the ikjb^ception 
<<C ,^of which was aimed at the plaintiffs, and/or in which any 
g^acts or activities of the plaintiffs were discussed. The 
matter of a respons^evto these interrogatories was litigated 
^ for several years, on 1/10/74, the Court ordered that 

jSSs the defendants fully respond to plaintiffs' interrogatories. 


the defendants fully 
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Legal Counsel to the Associate Director 
RE: DAVID DELLINGER, et al., v. 

JOHN N. MITCHELL, et al. 


On 2/26/74, the Court entered a Protective Order 
(attached) in this matter restricting access to and dissemina¬ 
tion of information pertaining to third parties contained in 
defendants'answers to interrogatories to plaintiffs and their 
counsel of record in the case until such time as the Court 
removed or modified the prohibitions. 

On 3/18/74, the defendants responded to plaintiffs' 
interrogatories, identifying n\am6rous electronic surveillances 
wherein plaintiffs were the subjects thereof or incidentally 
overheard thereon. The pertinent part of the response identi¬ 
fying these electronic surveillances is attached hereto. 

As a result of the 2/26/74 Protective Order, the 
Bureau has been unable to respond to third party requests 
under the Freedom of Information and/Privacy Act for infor¬ 
mation as to whether the requestor was overheard or mentioned 
on any of the electronic surveillances subject to the Protec¬ 
tive Order. 

On 12/6/77/ Departmental Attorney Larry L. Gregg, 
Civil Division, furnished Legal Counsel Division a copy of a 
Stipulation in captioned civil action (attached) modifying 
the 2/26/74, Protective Order to permit the dissemination 
of the logs and transcripts of the conversations of third 
parties by the Federal Bureau of Investigation to those 
third parties when a Freedom of Information and/or Privacy 
Act request for such materials is made by a third party 
who was incidentally overheard or mentioned on any of the 
electronic surveillances which were subject to the Protective 
Order. 

The Stipulation was approved by United States 
Judge Aubrey E. Robinson, Jr. on 11/28/77. 

RECOMMENDATION : That the Stipulation and modification of a 

the 2/26/1A Protective Order be brought to /j 
the attention of all Records Management Division personnel // 
processing requests under the Freedom of Information and/or 14^ 
Privacy Act. I 


APPROVED! 

fnv._ 


Adnjt Serv,_ 

Grim. Inv._ 

Fiis. 

Idenl.__ 

_ 

JLaboratojy^^ 


Govff . 

Kec. jV/rri"..!. 

_ _ ^ 

_r..". 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAVID DELLINGER, et al. 


Plaintiffs,. 


JOHN N. MITCHELL, et al. 


Defendants. 


Civil Action No. 1768-69 


STIPULATION 


filed 

NOV 2 8 1977 

JAMES F. DAVEY, CLERK 


It is hereby stipulated by and between counsel for the 
plaintiffs and counsel for the defendants that the protective 
Order entered herein on February 26, 1974, is modified, subject 
to the approval of this Court, to permit the dissemination of 
the logs and transcripts of the conversations of third parties 
by the FBI to those third parties, when a Freedom of Informa¬ 
tion and/or Privacy Act request for such materials is made 
by a third party who was incidentally overheard or m.entioned 
_ or any of the electronic surveillances which are the subject 


matter of this action. 


Respectfully.submitted. 




JONATHAN B. SMITH 
A^orney, Department of Justice 
Washington, D.C. 20530 
Telephone: 202/739-3336 

Counsel for Defendants 


i^JRTON STAVIS 
744 Broad Street 
Newark, New Jersey 07102 
Telephone: 201/622-3789 

C<^v(ns^ for Plaintiffs 












IN TiiE UNITED STATES DXS'rRICT CrOUET 
■ FOR TrIE DISTRICT OF COLUMBIA 


DAVID DELLINGER, .el: al,.. 


P la i: K Di 5; f s >' 


JOIEI N. MITCrIELL, et al.. 


Defendants, 


.) Civil 'Action No. 1768-6‘ 




ORDER 


Upon consideration of tAa motion filed a.n this cause by 
the defendants for a protective order pursuant to Rvtle 26 (c) 
of the Federal Rules.of civil Procedure to restrict the dis— , ' 
semination of information pertaining to third parties contained 
in defendants ’ Ansv;ers to Interrogatories, and it appearing, to 
-thce--0au-gt^lahals^the-,r,eque3.t^ejl.. Xg3ii^ is necessary to protect 
the fight of'';'pf ivacy''df‘^^ parties, , now therefore it is 

o- February 1974, • • ■., • . ^ ,y • 

ORDERED, that the copies of defendants' 'Ansv;ers to Inter-., 
rogatories to be filed v;ith the Court be delivered to this 
Court personally for the purpose, of being preserved and re—' . ' 
fcained under seal; . ' ■ y ‘ ■ h . 

IT IS FURTHER ORDERED, that the copies of the .Answers to 
Interrogatories served upon counsel for plaintiffs shall be 
retained in the custody of such counsel; , 


IT' IS FURTHER ORDERED, that no additional copies or por- 























p’.:rposes of rsproc'lucLion, v/;i.thou',: 


sr-ai ss i.ori oJ 


tf'is Cou7:t- ACCGS57 to the" afojsoraentioned Aai;-./G 7 :.n t 


j: -s t o ;i; n t o r - 


::“i 


rogahoric;s is restricted to the p.leiintil'fs azicl their co’ansel 
of re.co7:d in this case; p ' 

■•IT IS F'aRTHSR ORDERED, that the pliiintiffs and their 
counsel shall make no disclosure of any matter relatih.g to 
individuals other than themselves contained in said Ansv/ers 
to Interrogatories except as may be necessciry to effectuate 
the prO'Ceeding in this case and then only ^ in connection v;ith 
testimony in open Court or in legal arguraent in Court or in 
chambers under conditions to be prescribed by th-e Court; 

•IT IS FURTHER ORDERED, th^it prohibition against access 
by.others and disclosure to others shall reraain,in . effect 
throughout the proceedings in this case aind until such time 
as this Court removes or modifies these prohibitions. If 
counsel for plaintiffs find that in order to effectively 
prepare their case for any hearing it vaill be necessary to 
make a disc^-osure, however limited, then, at that time, this 
Court v 7 ill entertain an application in this regard and- raay 
modify the prohibition again.st disclosure to the extent that 
justice requires it; , - 

IT iS FURTHER ORDERED, that immediately upon termination 


of a proceedings in this Court, counsel for’ the plaiiitiffs 







Plaintiff Jerry C.. Rvibin xncidentally overheard 


on the following "domestic'" national security sur¬ 


veillances^ eefidtrcered in the manner, at the location' 


and on the date indicated: 


i-s—g^l-Hfes^of-.5.meri-ca—5.93. 5 Grov^ 


Street, Oakland, Califorr:ia; microphone surveil¬ 


lance; 10/25/64. 


Mortimer Harvey Scheer, 2629 Acton Road, Berkeley 


'California; telephone surveillance on number 


845-7574; 4/23/65, 


A telephone surveillance of an individual,^ 


organization or location,' the identity' of which 


is the subject of a claim of Executive privileg« 


by the Attorney' General; 5/'19/o5 


Panhhpr Parhv National' Keadauarters 








y^ ■ 


.vr 






Plaiatiff David Dellinger was incidentally over- 

■ ■ . ■ ^ ' ■ ■ ’ ' ' ' ■ ' . '■! ' 

heard, on tlie following "domestic” national security 

i surveillances conducted in the manner, at the loca— 
-^fci-c»rir~and:-'en—tha-dat e lndj-C3 t. ed r _ ■ •/ -. ^ /. 

1. Students for a Democratic Society, 1103 East 
63rd Street, Chicago, Ill33ois_;^telephone 
surveillance on number 667-6050; 10/15/65. . . • / 

2. Bayard Rustin, Apartment 9J, 340 West 28th . . . , 

Street, New York, New York; telephone sur¬ 
veillance on number YU-9-9890; 6/23/64. ' - 

. '' ' , . \ . 1 / ■ .V.' ■■■ 

3. Black Panther Party National'Headquarters, . ‘ 

3106 Shattuck Avenue, - Berkeley; California; 
telephone, surveillance on numbers 845-0103, 

•, 845-0104, .845-07-73, 846-6705; 4/19/69. ' .. 







5. Black Panther Party, 2026 Seventh Avenue, 

New York, New York; telephone surveillance 
on ntmbers 666—3603, 864-8951; 7/2/69, 

■ d , 

9/16/71. . 

6. A surveillance of an individual, organization 
or location, the identity of which is the 
subject of a claim of Executive privilege by 
the Attorney General; 4/4/71, 4/7/71. 

7. Black Panther Party, 1370 Boston Road, Bronx, 

. New York? telephone surveillance on numbers 

328-2828, 328-9009, 328-9911; 6/25/70. 









Plaintiff A ^ott Ej'^Hoffm^n^w as incidentally over¬ 
heard on the following "domestic" national security 
surveillances conducted in the manner, at the loca¬ 
tion and on the date indicated: . 

1. Black Panther Party National Headquarters, 

3106 Shattucic Avenue'~ Berkel‘'ey7~'e-a'i-i-f-e-rnia-;-— 
telephone surveillance on numbers 845-0103, 
845-0104, 845-0773, 846-6705; 6/10/69, 6/11/69, 

: 7/9/69. 

2. Students for a Democratic Society, 1608 West 
Madison Street, Chicago, Illinois;, telephone 
surveillance on numbers 666-3874, 666—3875; 

.7/16/69. 

3. Howard Joel Emmer, 2915 Ludlow Road, Cleveland, 
Ohio; telephone surveillance on numbers 
752-1874, 752-8944; 11/20/70, 11/27/70. 

4. Ncincy Sarah Kurshan, 718 Stow Street, Kent, 








1. Black Panther Party, 3106 Shattnck Avenue, 
Eer-keley, Cal,!fQrn5-a; te lephone surveillance 

■ :.oli'huinbers ^ , 845-0104, B45-0773, . 

846-6705; 2/26/69 to 6/11/70. T’elephohe 
nximbers 845-0103, 845-0104, 845—0773 were .listed 
in the name of Marilyn H. Moorehead and tele- • 
phone nvimber 848-6705 was listed in the name of 
Charles Bursey. . .• . . . . 

2. Black Panther party, 1046 Peralta Street, ’ . 

Oakland, California, telephone surveillance on 

- numbers 465-5047, 465-5048, 465-5049; 6/11/70. 

j. * • ’ ■ , * • • • ^ 

to 5/23/72. The above telephones were .listed 







3/8/72. The above telephone was listed under 
the name of Rosemary Gross and Clarence Terry. 

Black Panther Party, 8505 East 14th Street,. 
Oakland, California; telephone surveillance on 
numbers 636-19^6, 636-1987, 636-1988, 636-1989; 
6/5/72 to 6/19/72. The above telephones were 
listed in the name of Marilyn Moorehead Peace 
and Freedom Party. 

Black Panther Party, 1336 1/2 Fillmore Street, 

^San Francisco, California; telephone surveil¬ 
lance on numbers 922-0095, 922-6322, 922—6415; 
5/27/69 to 6/3/71 and from 6/24/71' to 9/23/71. 
Telephone number 922-6322 is listed in the name 
of Sam Napier. The subscriber of the other 
numbers is not known. 

Black' Panther Pairty7'^A^'r.:tment^-2;5i\, -'_12_00 I.akeshore 
Drive, Oakland/California; telephone surveillance 
on numbers 465-9592, 763-0202, 763-0203, 763-1919; 
'12/18/70 to 6/19/72. Telephone number 465-9592 
was listed to David Lubell. Telephone numbers . 
763-1919, 763-0203, 763-0202 was listed to 
stronghold consolidated Productions Incorporated. 
Black Panther Party, Apartment 25A, 1200 Lakdshore 
Drive, Oakland, California; microphone surveillance 
12/22/70 to 2/10/72 and from 2/26/72 to 6/19/72. 
ack Panther Partv. 2026 Seventh Avenue, New York, 











9. 


C 

Black Panther Party/,1370 Bostcn hoad,: Bronx, 

New York; telephone surveillance on numbers 
328-2828, 328-9009, 328-9911; 1/21/70 to 4/12/71. 

The above telephones v;ere listed in the name of 
the Black Panther Party. . _ 

10. Black Panther Party, 12 West 127th Street, New York, 
New York; microphone surveillance; 4/22/70 to 
5/25/70. 

.11. "Black Panther Party, 402 East 10th Street, New York, 
New York; telephone surveillance on number 228- 
7209; 5/29/71 to 6/23/71. The above telephone 
■ was listed'in the name of Marie Ann Depury. 

12. Black Panther Party, 1248 North Gay Street, 
Baltimore, Maryland; telephone surveillance on 

' ' number 342 -^ 36 y''n)/ 5 / 70 ;. toBil/Sd/ZO . - Jfke above^ 

telephone v;as listed in the name of C. L. Jackson. 

13. Black Panther Party, 567 Mosher Street, Baltimore, 
'Maryland; telephone surveillance on number 523- 

9010; 12/14/70 to 12/24/70, and from 12/26/70 to * 
12/31/70, and from 1/2/71 to 2/10/71. The above 
telephone was listed, in the name of David 
Lawrence. 

14. Black Panther party, 21-23 Winthrop Street, 

Roxbury, Massa chusetts; telephone surveillance 

/i/! * lo/iq/7n 



A A 


r\’\ r\n 


A 4 n ._m m 





•15. JBlack Panther Party, 2312 East 79th Street, 

Cleveland, Ohio; telephone on nnaiber s' 881-5054, 
881-5055, 831-5056; 11/16/70 to 12/17/70. The 
above telephones V7ere . listed in the name of the 
National Corrmittee to Combat Fascism-Black Panther 
Party. , 

16. ' Black Panther Party, 9049 Oakland Street, Detroit, 

Mxchicran; telephone surveillance on number 897- 
3610; 5/14/69 to 6/1/69. The above telephone 
•was listed in the name of the Black Arts Develop- 
. ment Center. .. 

17. Black Panther Party, 8417 12th Street, Detroit, 
Michigan; telephone surveil3.anca on number 868— 
9836; 6/16/69 to 6/16/69. The above telephone 

..-was.-listed._in.„the name of the Black Panther Party. 

18. Black Panther Party, 2219 Indiandale Street, 
Detroit, Michigan; telephone surveillance on 

'number 868-9836; 5/7/70 to 6/2/70 and from 8/6/70 
to 10/15/70. The above telephone was listed in 
. the name of the Black Panther Party, National 
Committee to Combat Fascism. 

19. Black Panther party, 2350 West Madison Street, 
Chicago, Illinois; telephone surveillance on 
numbers 243—8276, 738-0778, 738—0779; 5/14/69 






' ■ '-'-O'' 'V' i : ."'-r/'■■■■ 

20. • Black Panther Party, 4233 South Indiana Avenue, 

. Chicago, Illinois; telephone surveillance on 

numbers 924—6575, 924-6576; 12/21/70 to 3/1/72. 

No surveillance v;as conducted on 12/25/70, 1/1/71, 
11/25/71, 12/25/71, 1/1/72. The above telephones 
were listed ,in the name of Alphonso Massey. 

21. Black Panther Party, 4115 South Central Avenue, 

Los Angeles, California; telephone surveillance 
on nxambers 235-4127, 235-4128, 235-4127, 235-5356; 
4/15/69 to 2/3/70. The above telephones were 
listed in the name of the Black Panther Party. 

22. Black Panther Party, 2728 Ellendale Place, Apt. 3, 

Los Angeles, California; telephone surveillance 
on number 734-0280; 10/21/69 to 11/12/69. The 
above telephone was listed” in the*.name of“Evbn 
Carter. 

23. Black Panther Party, 9818 Anzac, Los Angeles, 
California; telephone surveillance on niirabers 
567-8027, 569-5902; 2/10/70 to 2/26/70. Telephone 
nvimber 567-8027 was listed in the name of ’Gv/en 
Goodloe- and number 569-5902 was listed in the 
name of Robert Steve Tommy Community Center. 

24. Black Panther Party, 2043 East Stockv;ell, Los Angeles, 
.California; telephone surveillance on- numbers 635- 





Black pant 


her party, 334 West 55 tk Street, 

California ; telephone surveillance 


Los Angeles, Calii-Oini-i- , — ^ 

- = -SIS- 9/10/70 to 12/14/70. The 

on nximoer 759—rcio, ='/ 


above telephone was 


listed in the name of Gwen 


Goodloe, 


Black panther party, 2136 East 113th street, 

BOS Angeles, California; telephone surveillance 

t ^^±9123- 12/4/70 to 2/6/71. The above 

on number 564-2748, x^/ -/ • 

telephone vas listed in the na»e of Dorothy Phillips. 
Black panther Party, 731 East 78th Street, 

BOS Angeles, California; telephone surveillance , ■ 

760 5509- 2/4/71 to 2/28/72. The above 
on ntomber 750-55uy, > 

-I • 1 n the name of Paul Cfoss» 

telephone was listed 

8._ Black panther Party, 5321 Staunton, Los Angeles, 

”'califo;nia;'^^h;ph6ne~iurvemance,on:nu;*ar ^ - 

585-1448; 2/25/71 to 1/28,''72. The above telephone 
was listed in the name of Norma Armour.: ^ . ■ : 

>9. 'Black panther Party, 35 Sylvan Avenue, New Haven, 

■ /^necticut ; telephone surveillance on numbers ^ , 

*• o ■ cco a^R7- 1/15/70 to 4/9/71. The above 

- 5g2-74.63, 562-8557. x/xo/ ly 

T^ct-ed in the name of James E- . 

telephones were listed . ^ ^ 

■ *V7ilson. . • , ■ ' ' *■ 

30. Black panther- party, 259 ,Dixwell -Avenue. .New Hhven. 

:- • -. ’Connecticut ; telephone surveiilance on numbers . 



31. Black Panther Party, 2935 Cclurhia Avenue, ' ; 

Philadelphia, Pennsylvania; telephone surveil¬ 
lance on number CE. 5-7203, CE. 5-7525, 

CE. 5-7526; 7/13/70 to 7/14/70 and from 9/28/70 
to 11/10/70. The above telephones were listed 
in the name of the Black Panther Party. 

32. Black Panther Party, 3626 Wallace Street, 
Philadelphia, Pennsylvania; telephone surveil¬ 
lance on numbers EA. 2-0855, EV. 7-2.867, 

W. 7-2868; 8/25/70 to 9/28/70 and from 11/23/70 
to 1/11/71 and from 1/16/71 to 2/10/71. The . 
above telephones were listed in the name of the 
Black Panther Party. 

33- Black Panther Party, 2941 35th-Street, Sacramento 
California; telephone surveillance on nximbers 
457-9831, 457-9991; 7/14/69 to 9/8/69. The above 
telephones were listed in the name of the Black 
'panther Party. . 

34. Black Panther Party, 2327 18th Street, N-W., 

"- /Washington, D. C_i,; telephone surveillance on 

‘ * ■ i •' • 

numbers 265-4418, 265-4419, 46279379; ■ 6/10/70 to 
- 2/1/71 and from 4/19/71 to 6/25/71. As of 
. 'January 1’8, 1971, the telephone service at the 
above address was listed in the name of the 
Black Panther Party Ministry of Information. 







462-9360; 7/30/70 to 2/1/71 and from 4/19/71 to 
6/25/71. As of DeceTrl)er 22/ 1970 the'telephone 
'Service at the abo\''‘e address was listed iri. the , 
name of the Black Panther Party Community Infor 
mation Center. 
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CLASSIFICATION: 

□ TOP SECRET 
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Date 2/10/78 


TO: 


DIRECTOR, FBI 
Attention: SA C 


] 


Legal Counsel Division 
FROM: SAC, NEW ORLEANS (66-2864) (RUC) 


DAVID DELLINGER, Et Al, v. 
JOHN N(^MITCHELL, Et Al 
(U.S.D.C., D.C.) 

CIVIL ACTION NO. a768-69 



Buded: 2/13/78 


Re Bureau airtel to Louisville, New Orleans, y 
and New York, / 

I 

Enclosed for the Bureau is the original and 
three copies of an affidavit of SA C. DONALD BAXTER 
which responds to referenced airtel, 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


DAVID DELLINGER, et al. ) 

) 

Plaintiffs, ) 

) 

V. ) 

) 

JOHN N„ MITCHELL, et al., ) 

) 

Defendants, ) 


Parish of Orleans ) 

) ss 

State of Louisiana ) 


Civil Action No. 1768-69 


; ALLNINFORMATION CONTAINEIS « ^ 

Mrein is unclassified I I 


AFFIDAVIT 


V 


I, C. Donald Baxter, after having been duly sworn, 
do hereby depose and state the following: 

I am a Special Agent of the Federal Bureau of Investiga¬ 
tion (FBI) and am currently assigned to the New Orleans, Louisiana, 
Field Office of the FBI. 

On February 6, 1978, I made a -careful and diligent search 
of the electronic surveillance indices maintained at the Kex^ Orleans, 
Louisiana, Field Office of tlie FBI, xdiich include the following: 

(1) Index cards indicating the name of subjects'of 
electronic surveillances and the date or dates such 
surveillances were maintained^ 

(2) Index cards indicating the names of persons who 
while not subjects of a surveillance, were incidentally 
overheard on surveillance of another and the date or 
dates of such overhears. 

Based upon my search, I,deter-mins: that these S.ridlces 




A nf f o 1 io7.v-5_n'&: 






Office of the FBI. If the Southern Conference Educational Fund 


had been the subject of an electronic surveillance conducted by 
this Agency in Nex'? Orleans, Louisiana, at the address listed, or 
at any other address within the jurisdiction of the New Orleans, 
Louisiana, Field Office, the na-me of that organization would have 
been contained in the indices. 


O' Th /) 

C- .- JM \ 




C. Donald Baxter 
Special- Agent 

Federal Bu reau of Investigation 
Nex^ Orleans, Louisiana _ 

Sxsrom to. and subscribed betore me this ! y day of February, 197 



My commission expires at death. 







ADIC NY 


DAVID DELLINGER; ET AL ? 

JUNE JOHN N^ MITCHELL; ET AL I 

(USDC,^ DXf> - I 

CIVIL ACTION #69-i76S 

--I 

Enel, for 
affidavit 
subaltted 


I 


the Bu axe original and 4 copies of I 
requested la, reairtel. Affidavit i 
by SA I I NYOl | 


COPY OF ABSTRACT FOR THIS SERIAL IB PLACED IR FILE 
IN LIEU OF THE MAIL V.'HICIl HAS NOT BEEN LOCATED 


ALL INFORMATION CONTAIN 
HEREIN IS UNCLASSifip . 

^/AO/9 3 rnf/WArurt fd 


rc>(/vhttn 1^ 


















OPTIONAL FORM NO, 10 

JULY 1673 EDITION 

CSA FPMR (41 CFR) lOt-l I.< 


v.o/% r K 1 CFRI 101.1 1.6 . 

UNITED STATES 


M. Ke^le/" federal governmeni 

T)ir,ex3t;or “’■t,, '*1! 

Federal Bureau of investigation 


!: fCB Zi n 


^.rbara'-Aiien Babcock 
Assistant Attorney General 
Civil^ivision 


BAB:JBSmith;clw 
145-11-71 llhiSSC 


DavicS^ellinger, et al. v. John_Jl__Mi4;^ell, et al.. 
Civil Action No» 1768j=^6-9-:^DgtC!gT)_ ^___ 


^ At^iT: Legal Counsel Div^ij^fr 

As you aware.,_-tfee'-'BTac]r”panther Party is a plain¬ 

tiff in the referenced civil action, which seeks injunctive 
relief and damages on the basis of electronic surveillance , 
of the named plaintiffs' premises and conversations by the 
Bureau. During the course of discovery, we have provided 
the plaintiffs with documents, including authorization | 
memoranda, concerning the Bureau's surveillance of the BPP,| 
its offices and officials. I 


VO 

U 


It has recently come to our attention that the Bureau 
conducted an electroni c surveillance of the telephone of J( 

I I 

New York. Documents concerning that electronic surveil- |' 
lance, which were provided to t he Congress, demonstrate thal: 
the surveillance was based upon| | I 

connection with the BPP. Those documents were not, however! 
provided to the plaintiffs in the Dellinger case. “ 

i We would appreciate your reviewing your files tovdeter¬ 

mine whether documents concerning the above-mentioned 
lelectronic surveillance should be provided to the plaintiffs 



A m 



Dellinger case. 


Pm 
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CONTAH^Q^ 


HEREIN IS UNBLASSIflED 


JW'k'T- ■ - * i." * 







-my U.S. Savings Bonds Ktgularly on 












Assistant: Attorney General 
Civil Division 

Attn: Jonathan B. Smith, Esq. 

Assistant^ Director ~ I.egai Coiansel 
Federa^Bureau of Investigation 


February 23, 1978 
Assistant Director 
Admini strative Services Di'v 
(Attn i l 1 ) Enc. 

Mr. Mints 

Civil Lit. Unit ,, 


^ DAVID DELLINGER, et al., V. 
y JOHN N.fMITCHELL, et al. 
a {U.S.D.C,, D.C.) 
fo- CIVIL ACTION NO. 1768-69 




SI ^ 

O “t: 
^ c/? 
oo 


cO ^ 
■! ^ 
-o; s: 
■s: 

ct: c/5 

CD — 


By memorandum dated , 1976, the 

.,^^'-<^sist«mt Attorney General, Criminal Division, advised 
^l^^at on the basis of answers to certain interrogatories 
'^^provided by plaintiffs Southeam Conference Educationhi 
\:^^Pund, Catholic Peace Fellowship and War Rasisters ; League 
"^^and affidavits from Bureau personnel, the Department 
^^planned to move for summary judgment as to those three 
^plaintiffs. The meraorandum requested that the Bureau 
cc^duct elsur checks of the three organizations, and, in 
event such checks were negative, that affidavits to that 
^ cv|effect be prepared. y 

By memorandum dated S^^mber 15, 1976, the / 
^^requested affidavits were forwarded to the Assistant 
^■ kyAttorney General, Criminal Division. 

|mbm 

On January 27, 1978, Mr. Jonathan B. Smith pf 
CjI your Division advised Legal Counsel Division that the 
previously executed affidavits had not been filed but 
^ that he was now prepared to mv® for summary judgment 
as to the above-named plaintiff organizations. He 
V^^^^quested that the elsur checks previously conducted be 
Q^^^pdated and that the affidavits, including that pf the 
Federal Bureau of Investigation (FBI) Personnel Officer, 
be reexecuted. 
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Assistant Attorney General 
Civil Division , . 


Enclosed herewith are affidavits executed by 
Speciai Agents (SA) C. Donald Baxter, i|sw Orleans, 

Iiouisiana, Field Office, Edmund V. Anaento, Louisville, 
Kentucky, Field Office, and Joseph P. Smith, III, Hew . 
York Field Office. Also enclosed is an affidavit executed 
by SA S. Kay Burns, Personnel Officer, FBI Headquarters,, 
which attests that the above-named individuals are SAs 
of. the'FBI-; 

Should aiiy’questions arise concerning this matter , 
please coi^tact SA I ] Legal Counsel Division, 


telephone 


t 


]^ciosures." (4')- ■ • 

NOTE; In 7/76, the Departanent requested elsur checks of 
three organizations who are plaintiffs in captioned matter 
and the submission of affidavits to support a, motion for / 
summary judgment as to those plaintiffs in the event said 
checks were negative. In 9/76, the requested affidavits ' 
were forwarded to the Department, In 1/78, the Departmental 
Attorney now handling this matter advised that the affidavits 
had hot been filed and requested the elsur checks be 
updatad and the affidavits reexecutsd. LCD instructed the 
appropriate field offices to; conduct the elsur checks and 
submit affidavits. This communication transmits to the 
Department the requested affidavits, and the affidavit of 
the FBIHQ Personnel Officer that the individuals conducting 
the elsur checks are SAs of the FBI. 


APPROVED; 


Arfm. Serv. 
Crlm. Inv '.' 


Director . " 

Assa'j.oi??-Ideni 

DeKAbAdmT’*-^ 

Cep; AD Inv, ~ ' • Labbratoiv' 


. . '■ll'i.D/ 

ft- . .. -’.i ■ 

Public AffsVbfFT^ 








IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OP COLUMBIA 


DAVID DELLINGER, et al., ) 

, ) 

Plaintiffs, ,)' 


JOHN N. MITCHELL, &t al., ) 


Civil Action No. 176B-69 


Defendants. ) 


City of Wa.shin.gton 


) ss 


District.of Columbia ) 




AFFIDAVI T 

S. Ray Burns, being duly sworn, deposes and says: 

1) I am a Special Agent .o,f--the-FedB“ra‘l~Bureau of 
Investigation (FBI) and presently assigned as Personnel Officer 
at FBI Headquarters,. Washington, D.C. 

2) I hereby attest that C. Donald Baxter is a Special 

Agent of the FBI currently assigned to the Nevf Orleans, Louisic;,na. 

Field Office of the F.BI. 

■ ' 3) I hereby attest that Edmund V. Armento is a Special 

Agent of the FBI currently assigned to the Louisville, Kentucky 

Field Office of the. FBI. 

4) I hereby attest that Joseph P. Smith, III, is a 
Special Agent of the FBI currently assigned to the New York, 

Mev/ York Field Office of the FBI. 





S. RJ>.Y BURNS 
Special A.gent 

Federal Bureau of Investigation 
JTashjUi,g,tOR,,.____ .... _ 


Subscribed and sv/orn to before ms this .dav of:"/.- 


T Q7P 











J 




Smft:^': cfRC toi.11 ,e^ 

JNIT^ ST^ES GO^JPf^MENT 

Memorandum 


tir. William H. WebsterGOVJJUJME^ 
ro : Director =4 

Federal Bureau of Investigation 


7 X: 


!- * . W 


date: 1 3 1978 


BAB:JBSmith:dss 
145-11-71 


FROM : Barbara Allen Babcock ^ BABzJBSm 

Assistant Attorney General ~ 145-1T-7 

Civil Division 

subject: ^ Cp 

David Dellinger, et al., v. John N. Mitchell, et al., 
C.A. No. 1768-69L-(D«D.C. ) 




Attn: Legal Counsel Division 




Enclosed for your information and files are copies of 
papers recently filed in the referenced civil action. 
Enclosure 
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Buy U.S. Savings Bonds Kegularly on the Payroll Savings Plan 












IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 






DAVID DELLINGER, et al., 
Plaintiffs, 

V . 

JOHN N. MITCHELL, et al., 
Defendants. 


County of Jefferson ) 

) ss 

State of Kentucky ) 


) 

) 

) 

) Civil Action No. 1768-69 
) 

) 

) 

) 

) 

) 


AFFIDAVIT 


I, Edmund V. Armento, after having been duly sworn, 
do hereby depose and state the following: 

I am a Special Agent of the Federal Bureau of Investigation 
(FBI) and am currently assigned to the Louisville, Kentucky Field 
Office of the FBI. 

On February 10, 1978, I made a careful and diligent search 

of the electronic surveillance indices maintained at the Louisville, 

Kentucky Field Office of the FBI, which include the following: 

(1) Index cards indicating the name of subjects 

of electronic surveillances and the date or dates 

such surveillances were maintained; 

- —^^-(-2 ) - Index—cards --ind-ica-ting—the -names-of—pVrsons—- 

who while not subjects of a surveillance, were 

incidentally overheard on surveillance of another 

and the date or dates of such overhears. 

Based upon my search, I determined that these indices 

contained no record of electronic surveillance of the following 

organization at the addresses and telephone numbers listed; 

Southern Conference Educational Fund ; 

1. 3210 West Broadway 502/778-3348 

Louisville, Kentucky 40211 502/778-3349 
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2. 3208 West Broadway 

Louisville, Kentucky 40211 
(1969 to 1974) 

The foregoing indices constitute a comprehensive 
index of all electronic surveillances conducted by the Louisville, 
Kentucky Field Office of the FBI. If the Southern Conference 
Educational Fund had been the subject of an electronic surveillance 
conducted by this Agency in Louisville, Kentucky, at the addresses 
and telephone numbers listed or at any address within the 
jurisdiction of the Louisville, Kentucky Field Office, the name 
of that organization would have been contained in the indices. 




Special Agent 

Federal Bureau of Investigation 
Louisville, Kentucky 


Subscribed and sworn to before 






his 


ith day 








IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DAVID DELLINGER, et al., ) 

) 

Plaintiffs, ) 

) 

V. ) Civil Action No. 1768-69 

) 

JOHN N. MITCHELL, et al., ) 

) 

Defendants. ) 

__ ) 


City of Washington ) 

) ss 

District of Columbia ) 


AFFIDAVIT 

S. Ray Burns, being duly sworn, deposes and says: 

1) I am a Special Agent of the Federal Bureau of 
Investigation (FBI) and presently assigned as Personnel Officer 
at FBI Headquarters, Washington, D.C. 

2) I hereby attest that C. Donald Baxter is a Special 
Agent of the FBI currently assigned to the New Orleans, Louisiana 
Field Office of the FBI. 

3) I hereby attest that Edmund V. Armento is a Special 
Agent of the FBI currently assigned to the Louisville, Kentucky 
Field Office of the FBI. 

4) I hereby attest that Joseph P. Smith, III, is a 
Special Agent of the FBI currently assigned to the New York, 

New York Field Office of the FBI. 



Special Agent 

Federal Bureau of Investigation 
Washington, D.C. 


r . 

Subscribed and sworn to before me this — day of -Tt/... , 1978 



NOTARY PUBLIC 


My Commission expires / -- .. .. 4 -' 
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CERTIFICATE OF SERVICE 

I hereby certify that on this date I served a copy of 

the foregoing Motion to Dismiss and for Summary Judgment 

as to Certain Plaintiffs, and supporting papers, upon the 

plaintiffs by serving a copy thereof by mail, postage 

prepaid, upon the following counsel of record: 

Morton Stavis, Esquire 
744 Broad Street 
Newark, New Jersey 07102 

Rhonda Copelon, Esquire 

c/o Center for Constitutional Rights 

853 Broadway 

New York, New York 10003 

Arthur Kinoy, Esquire 

c/o Center for Constitutional Rights 

853 Broadway 

New York, New York 10003 

Jack D. Novik, Esquire 
American Civil Liberties 
Union Foundation 
22 E. 40th Street 
New York, New York 10016 



Attorney, Department of Justice 
Wa^ington, D. C. 20530 
Telephone: 202-739-3336 








UNITED STATES DISTRICT COURT 


FOR THE 

DISTRICT OF COLUMBIA 

DAVID T. DELLINGER, et al., ) 

) 

Plaintiffs, ) 

) 

V. ) 

) 

JOHN N. MITCHELL, et al. , ) 

) 

Defendants. ) 

ORDER 

Upon consideration of the motion by the defendants for 
an Order dismissing the claims of plaintiffs Student Non- 
Violent Coordinating Committee, Congress of Racial Equality, 
American Servicemen's Union, National Mobilization Committee 
to End the War in Vietnam and New York Resistance, and 
Abbott Hoffman, and granting sximmary judgment for defendants 
against plaintiffs the Southern Conference Educational Fund, 
i^at holic,P_ea.c.e.._Fe-l.lQwshi p and W.a r Re siste rs L eague, the 
memorandum of points and authorities in support thereof, 
and the pleadings, affidavits, answers to interrogatories, 
and replies to requests for admissions on file herein; and 
finding that plaintiff Hoffman has disregarded Orders of 
this Court requiring him to respond to interrogatories and 
has provided neither reasonable explanation nor a showing 
of inability to produce the information, it is by the 
Court this _ day of_, 1978; 

ORDERED that defendants' motion to dismiss and for 
summary judgment should be, and is hereby granted; and it 


CIVIL ACTION NO. 
1768-69 


IS 





FURTHER ORDERED that the claims of plaintiffs Student 
Non-Violent Coordinating Committee, Congress of Racial 
Equality, American Servicemen's Union, National Mobilization 
Committee to End the War in Vietnam, New York Resistance 
and Abbott Hoffman should be, and they hereby are, dismissed 
and it is 

FURTHER ORDERED that judgment against plaintiffs the 

\ 

Southern Conference Educational Fund, Catholic Peace 
Fellowship and War Resisters League should be, and hereby 
is, entered in favor of the defendants. 


UNITED STATES DISTRICT JUDGE 
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RUTGERS UNIVERSI TiY •. State University of Neto- Jersey 

' . rv iV! ^ 7 ? ^ SCHOOL 

•• . ■. :••• CdcZo ‘o 34in lu 


l.U'.;L . 1 '.- 
OiVJi'i 


1 SCIIOOI. OF LAW • NEWARK 

Constitutional Litigation Clinic 
101 Washington Street, Neivarl^, New Jersey 07/02 
j Tel. 2oi-648-ij66 

Writer’s Direct 


Dial Number: 648-^68^ 


Dec*ember 22, 1972 


Benjamin C. Flannagan, Esq. 
Attorney, Department of Justice 
Washington, D. C. 20530 

Dear Mr. Flannagan: 


RECEIVED' 

0£C 2 7 ^972 


'‘n4_eiTil *'«• 


Enclosed are our initial answers to Defendants first interrogatories 
in the Dellinger v. Mitchell case from five of the individual plaintiffs 
and four of the plaintiff associations. 

V?e will not pursue the litigation as to the following plaintiff 
associations: Student Mon-violent Coordinating Committee; National 

Mobilization Committee to End the War; and New York Resistance. 

We are still gathering information as to Black .Panther Party; the 
Southern Conference Educational.Fund; and Rennie Davis. We will 
furnish this information shortly. 

David Dellinger is presently in the hospital and has been for 
some time. He will furnish us with the necessary information as soon 
as he is able. 

The information supplied -as to Thomas Hayden is incomplete at 
this time and will be supplemented. 

__As„to„Mr.. _S.e a 1 er,.^hi s-^att o rn e y.,—Ch ar-le s>-G a-rry—i-s-^p r-e s entrl-y^ev.a.l.uat.i ng_ 

his current situation and will inform us presently of his decision. 

The necessary verifications will be supplied as to all information. 
The press of time did not permit the gathering of the necessary sig¬ 
natures from all over the country. In the meanwhile, the enclosed 
should help in the requisite search of your files to inform us of the 
facts we seek. . gy . - _ 

. Very truly yours, 


WJB:da 

Enclosure 
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^ Clvu Section 

CounNcl: Prank Askin, Iv.q. • David f.iibcil, Member, New York Mar • \Villia;n Mender, P.v.i. .Vdniiniiiraiivc iJacwinr Pi 








UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


DAVID DELLINGER et al 
Plaintiff 


- V - 


JOHN N. MITCHELL et al 
Defendants 


AFFIDAVIT 
69 Civil 1768 


STATE OF NEW YORK ) ' 

COUNTY OF NEW YORK ; as 

SOUTHERN DISTRICT OF NEW YORK) 

JOSEPH P. SMITH, III» being duly sworn, deposes and 

says: 

1. I am a Special Agent of the Federal Bureau of 
Investigation, Legal Counsel Unit, 201 East 69th Street, 

New York, New York, 10021. 

2. On February 13, 1978, I have caused a diligent 
search to be made of electronic surveillance indices located 
in the New York Office of the Federal Bureau of Investigation 
and have found no record regarding the following plaintiffs: 


Plaintiff - Catholic Peace Fellowship 
524 Upper Broadway 
Nyack, New York 

_l5,^Bj|ekman_^trieet,^^^_^_^^ 

^ New York, New York 

339 Lafayette Street 
New York, New York 

Plaintif f - War Reslsters; League 
5 Beekman Street 
New York, New York 


339 Lafayette Street 
New York, New York 


(212) LO 8-8200 
(914) EL 8-4601 

421r2-)-WG-.4-836-7'- 


(212) 673-8990 


(212) CO 7-4592 
(212) CO 7-4593 
(212) CO 7-4594 

(212) 228-0450 
(212) 228-0451 
(212) 228-0452 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
DAVID DELLINGER, et al. 


Plaintiffs, 

V. 


) 
) 
) 
) 
) 
) 

JOHN N. MITCHELL, et al. , ) 

Defendants. ) 

) 

_ ) 

Parish of Orleans ) 

) ss 

State of Louisiana ) 


Civil Action No, 1768-69 


AFFIDAVIT 


I, C, Donald Baxter, after having been duly sworn, 
do hereby depose and state the following: 

I am a Special Agent of the Federal Bureau of Investiga¬ 
tion (FBI) and am currently assigned to the New Orleans, Louisiana, 
Field Office of the FBI. 

On February 6, 1978, I made a careful and diligent search 
of the electronic surveillance indices maintained at the New Orleans, 
Louisiana, Field Office of the FBI, which include the following: 

(1) Index cards indicating the name of subjects of 
electronic surveillances and the date or dates such 


surveillances were maintained. 

(2) Index cards indicating the names of persons who 
while not subjects of a surveillance, were incidentally 
overheard on surveillance of another and the date or 
dates of such overhears. 

Based upon my search, I determine that these indices 
contained no record of electronic surveillance of the following 
organization at the address listed; 

Southern Conference Educational Fund: 


822 Perdido Street 
Suite 408 

New Orleans, Louisiana 
(1965 to March, 1966) 


UX INFORMAIW C0NT«D 


The foregoing indices constitute a comprehensive index 
of all electronic surveillances conducted by the New Orleans Field 
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Office of the FBI. If the Southern Conference Educational Fund 
had been the subject of an electronic surveillance conducted by 
this Agency in New Orleans, Louisiana, at the address listed, or 
at any other address within the jurisdiction of the New Orleans, 
Louisiana, Field Office, the name of that organization would have 
been contained in the indices. 


C. Donald Baxter 
Special Agent 

Federal Bu reau of Investigation 
New Orleans, Louisiana 

j 

Sworn to and subscribed before me this / day of February, 


1978 






NOTARY JE^BLIC 



My commission expires at death. 








UNITED STATES DISTRICT COURT 


FOR THE 

DISTRICT OF COLUMBIA 


DAVID T. DELLINGER, et. al. , ) 

) 

Plaintiffs, ) 

) 

V. ) CIVIL ACTION NO. 

) 

JOHN N. MITCHELL, et al., ) 1768-69 

) 

Defendants. ) 


STATEMENT OF MATERIAL FACTS AS TO 
WHICH THERE IS NO GENUINE ISSUE 


1. Plaintiffs the Southern Conference Educational 
Fund, Catholic Peace Fellowship, and War Resisters League 
have alleged that they were subject to electronic 
surveillance by defendants Mitchell and Hoover. Complaint, 
1 ( 6 ( 0 ) . 

2. Between 1965 and the present, plaintiff the 
Southern Conference Educational Fun d has maintained offices, 
and subscribed to telephone service, at the following 
addresses and with the following phone numbers; 

1. 822 Perdido Street 
Suite 408 

New Orleans, Louisiana 
(1965 to March, 1966) 

2. 3210 West Broadway 502/778-3348 

Louisville, Kentucky 40211 502/778-3349 

(March, 1966 to present) 

3. 3208 West Broadway 
Louisville, Kentucky 40211 

Response to plaintiff Southern Conference Educational Fund 
to Defendants' First Interrogatories, served on June 25, 1976 

3. Between 1965 and the present, plaintiff Catholic 



S. INFOR^'ii^'CON'nin^'E 

HEREIN IS UNcbsSIFIEB . . 









Peace Fellowship has maintained offices, and subscribed to 
telephone service, at the following addresses and with the 
following telephone numbers: 

1. 5 Beekman Street 212/W04-8367 

New York, New York 

(1964 to 1968) 

2. 339 Lafayette Street 212/673-8990 

New York, New York 

(1968 to present) 

3. 524 Upper Broadway 212/L08-8200 

Nyack, New York 914/EL8-4601 

(1964 to 1976) 

Response of plaintiff Catholic Peace Fellowship to Defendants' 
First Interrogatories, served on. May 17, 1976. > 

4. Between 1965 and the present, plaintiff War Resisters 
League has maintained offices, and subscribed to telephone 
service at the following addresses and with the following 
telephone numbers: 

1. 5 Beekman Street 212/C07-4592 

New York, New York 212/C07-4593 

(1965 to May, 1969) 212/C07-4594 

2. 339 Lafayette Street 212/228-0450 

New York, New York _212/228-0451 

(June, r9'6'9 to pre'sent)""' ^212/228-0452 

Response of plaintiff War Resisters League to Defendants' 

First Interrogatories, served on June 16, 1976. 

5. The relevant records of the Federal Bureau of 
Investigation contain no record that plaintiff the Southern 
Conference Educational Fund, Catholic Peace Fellowship and 
War Resisters League were subjected to electronic surveillance 
by the Federal Bureau of Investigation at the addresses and 
phone numbers listed. 

Affidavits of Joseph H. Smith, III, C. Donald-Baxter 
and Edmund V. Armento, filed herein on April 6, 1978. 

See also, the Defendants' Response to Plaintiffs' Modified 
Request for Admission of Facts under Rule 36, filed herein 


2 








on March 18, 1974; and the Defendants' Response to Inter¬ 
rogatories Propounded by the Plaintiffs, and Appendix A 
thereto, filed herein on March 18, 1974. 


6. Plaintiffs the Southern Conference Educational 
Fund, Catholic Peace Fellowship and War Resisters League 
have not been the subject of electronic surveillance 
conducted by the defendants herein. 

Respectfully submitted. 



EARL J. SILBERT 
United States Attorney 



Attorneys, Department of Justice 
Attorneys for Defendants 
Tenth & Pennsylvania Avenue, N.W 
Washington, D. C. 20530 
Telephone; 739-3336 
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UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF COLUMBIA 


DAVID T. DELLINGER, et al., ) 

) 

Plaintiffs, ) 

) 

V. ) 

) 

JOHN N. MITCHELL, et al., ) 

) 

Defendants. ) 


DEFENDANTS’ SECOND SET OF INTERROGATORIES 
AND DOCUMENT REQUESTS TO PLAINTIFF 
THE BLACK PANTHER PARTY 


TO: THE BLACK PANTHER PARTY 

c/o Morton Stavis, Esquire 
744 Broad Street 
Newark, New Jersey 07102 


The defendants hereby propound the following Inter¬ 
rogatories and Document Requests to plaintiff The Black 
-Pant.her—Party—(•herei-n-after“the—'*-BPP''‘)-="-rn'~the =above''ent±tied-"‘ 
matter to be answered under oath pursuant to Rules 33 and 3,4 
of the Federal Rules of Civil Procedure, Answers to said 
Interrogatories and Document Requests are to be furnished 
under oath by June 15, 1978, pursuant to said Rules and to 
the record of the status call had herein on March 30, 1978. 

”Docxoment" as used in these interrogatories 
and document requests means any written, 
recorded, graphic or other foimi of material 
constituting a means of information storage 
or data compilation in any form. 

"Member” as used in these interrogatories 
and document requests means any person who 
is now a member of the BPP or, was, at any 
time since 1965, a member of the BPP. 

"Affiliate" as used in these inter¬ 
rogatories and document requests shall 
include, but not be limited to. 

Stronghold Consolidated Productions, 

Inc., National Committees to Combat 
Fascism, and Community (Information) 

Centers. 


CIVIL ACTION NO. 
1768-69 






"Officer” as used in these interrogatories 
and document requests means any member of 
the BPP who has, or had at any time since 
1965, a title or position in the BPP 
— ( e.g» , "Chief of Staff," "Minister of 

Information"). 

If any documents, production of which is 
requested, have been destroyed please set 
forth a description of each document and 
its contents, the date of destruction and 
the reason(s) for destruction. 

1. Please state whether any officers or members of the 
BPP travelled to any foreign country, including but not limited 
to, Algeria, Cuba, North Korea, North Vietnam, the Peoples 
Republic of China, and the Union of Soviet Socialist 
Republic, during the period 1965 to the present. 

2. If your response to interrogatory 1 is in the 
affirmative, please state for each instance of foreign 
travel: 

(a) the names of all members of the BPP making each 
trip and the position, of each in the BPP; 

-(-b)’-^the—f-or-e-i’gn—eoun-trries—and—ci-t-i-es—vi's-i-ted';^—— -" 

(c) the dates of each foreign visit; 

(d) the names of all persons with whom each BPP member 
met in each foreign country and the positions held by them, if 
any, in foreign governments (whether or not such positions 
were held in the government of the country visited), or 
private organizations (including the name thereof); 

(e) the names of the persons or organizations (whether 
governmental or private) who paid for the transportation 
and/or expenses of the BPP members. 

(f) the purpose for each such visit; 

(g) produce for inspection and copying all documents 
which reflect or relate to such foreign travel, including but 
not limited to, itineraries, travel or lodging receipts, 
minutes or reports of meetings attended, and newspaper accounts 
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3. Please state whether BPP officers or members had 
or maintained any contacts with representatives of foreign 
governments or foreign private organizations, during the 
period 1965 to the present, exclusive of those set forth 
in response to Interrogatory 2. 

4. If your response to interrogatory 3 is in the 
affirmative, please state for each such contact; 

(a) the name of the person with whom the contact 
was had or maintained, the government or private organi¬ 
zation of which he was a representative, and the position 
held by him in that government or organization; 

(b) the date of each contact; 

(c) the purpose of each contact; 

(d) produce for inspection and copying all documents 
which refer or relate to each contact with representatives 
of foreign governments or organizations, including but not 
limited to telephone bill records, minutes or reportg, of 
such contacts, and weekly, monthly, or other reports 
submitted by the International Section of the BPP., 

5. Please state whether any BPP officers or members 
were provided military training or training in the use of 
firearms or explosives by representatives of foreign govern¬ 
ments or private organizations during the period 1965 to 
the present. 

6. If your response to Interrogatory 5 is in the 
affirmative, please state for each instance of such training 

(a) the names of the BPP officers and members who were 
provided such training; 

(b) the names of the persons providing the training, 
the government or organization of which they were representa 
tives and the positions held by them in that government or 
organization; 
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(c) the date(s) and location(s) of the training; 

(d) produce for inspection and copying all documents 
which refer or relate to such training, including but not 
limited to manuals or instructions received during such 
training. 

7. Please state whether the BPP or its officers or 
members received monetary contributions or payments of any 
kind from representatives of foreign governments or foreign 
private organizations during the period 1965 to the present. 

8. If your response to Interrogatory 7 is in the 
affirmative, please state for each contribution or payment: 

(a) the name of the person making the contribution 
or payment, the government or organization of which he was 
a representative, and the position held by him in such 
government or organization; 

(b) the amount of the contribution or payment and the 
—da-te^i-t—was—received-;—— 

(c) as to any payment for services or products, a 
description of the services rendered or products delivered; 

(d) produce for inspection and copying all documents 
which refer or relate to each contribution or payment. 

9. Please state whether the BPP has ever requested 
that the United Nations accord it any status in that 
organization. 

10. If your response to Interrogatory 9 is in the 
affirmative, please state: 

(a) the date of the request(s); 

(b) the results of the request(s); 

(c) the purpose for the request(s); 

(d) produce for inspection and copying all documents 
which refer or relate to any such request(s). 
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11» Identify by make, model and serial number each 
revolver, rifle, shotgun and other firearm or weapon which 
has been stored or located at any time since 1965 in an 
office or other location owned, leased or otherwise occupied, 
possessed or used by the BPP, its officers, chapters, 
branches, affiliates and members. 

12. As to each firearm identified, state whether it 
is or was registered under the statutes or laws of any 
jurisdiction, and, as to each which is or was registered, 
state the person or organization by whom it is or was 
registered and the registration or permit number. 

13. Identify by description all explosives which have 
been stored or located at any time since 1965 in an office 
or other location owned, leased or otherwise occupied, 
possessed or used by the BPP, its officers, chapters, 
branches, affiliates and members. 

--—1.-4-?—-With—respect—to—ea~ch-"-f-i:r~e'a'r m T~weap'on--or-^exp-il:os'-ive— 

listed in response to Interrogatories 11, 12 and 13, please 
state: 

(a) the address of the office or other location at 
which it was stored or located; 

(b) the dates upon which it was stored or located at 
that address; 

(c) the purpose for the storage or location of the 
firearm or explosive. 

15. Produce for inspection and copying all documents 
which relate or refer to the storage or location of any 
firearm, weapon or explosive at an office or other location 
owned, leased or otherwise occupied, possessed or used by 
the BPP, its officers, chapters, branches, affiliates, 
and members. 
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16. Produce for inspection and copying all documents 
originated by the BPP, its officers, chapters, branches, 
affiliates, and members, which reflect statements, suggestions 
orders, or policy that members or others should kill police 
officers, judges, or other public officials (including, 
but not limited to, issues of "The Black Panther" newspaper). 

Respectfully submitted. 


BARBARA ALLEN BABCOCK 
Assistant Attorney General 


EARL J.. GILBERT 
United States Attorney 






BARBARA B. O'MALLEY 


i. 
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JONATHAN B. SMITH 

Attorneys, Department of Justice 
/ttorneys for Defendants 
Tenth & Pennsylvania Avenue, N.W: 
Washington, D. C. 20530 
Telephone: 739-3336 
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CERTIFICATE OF SERVICE , 

I hereby certify that on this date I served a copy of 

the foregoing Defendants' Second Set of Interrogatories and 

Document Requests to Plaintiff The Black Panther Party, upon the 

plaintiffs by serving a copy thereof by mail, postage 

prepaid, upon the following counsel of record; 

Morton Stavis, Esquire 
744 Broad Street 
Newark, New Jersey 07102 

Rhonda Copelon, Esquire 

c/o Center for Constitutional Rights 

853 Broadway 

New York, New York 10003 

Arthur Kinoy, Esquire 

c/o Center for Constitutional Rights 

853 Broadway 

New York, New York 10003 

Jack D. Novik, Esquire 
American Civil Liberties 


Union Foundation 
22 E. 40th Street 
New York, New York 10016 



T^ephone: 202-739-3336 








f: 


Morton Stavis 

. COUNSELOR. AT LAW 




1 , 


744 BROAD STRBET 
K^ARK, N E>JC' JERSEY 07)02 


t20l) ^22-3789 
(201) 622-*^64S> 




oo > 



In accordance with my conversation of today 
with Mr. Pasano, I enclose the original and two copies 
“each of the following: 

Re&ponse to Motion to Dismiss and for 
Summary Judgment as to Certain Plaintiffs; 

Affidavit of Morton Stavis, dated today; 

Counter-Statement by Plaintiffs of 
Material Facts as to 1'Jhich There is a 
Genuine Issue Necessary to be Litigated; 

Objections to Second Set of Interrogatories 
and Document Requests Addressed to Plain¬ 
tiff Black Panther Party 

fX- 115 fi£C-19 & =2- -//^^ 

xnat the issues on^^he motion for 
summary judgment, at least those concerning the Sou thern 
Conference Educational Fund, the Catholic Peace FellowsTi£p“ 
and the War Resisters League, may require oral arguiyenj^^^ 

Very respectfully vf 


^ ' 

1) 


2) 


3) 


4) 


I believe 



>/: 




MS:mbt 
Enclosures 

cc: Jonathan B. Smith, Atto 

, Department of Justic 

1197 ? . 
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UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF COLUMBIA 


DAVID T. DELLINGER, et al., 

V. ' Civil Action No. 1768-69 

JOHN N. MITCHELL, et al;. 

Defendants'." . . 


RESPONSE TO MOTION TO DISMISS AND FOR 
SmiMARY..JUDGMENT AS TO CERTAIN PLAINTIFFS 

The motion of the defendants has three parts: 

1) A, motion to dismiss- the claims of plaintiffs Student 
Non-Violent Coordinating Committee, Congress of Racial Equality, 
Amaerican Servicemen's Union, National Mobilization Committee to 
End the War in Vietnam, and New York Resistance, for failure to 
prosecute this action. 

2) Amotion for summary judgment against the plaintiffs 
The Southern Conference Educational Fund, Catholic Peace Fellow¬ 
ship, and War Resisters League, on the claim that the record 
demonstrates, that those plaintiffs were not subjected to elec¬ 
tronic surveillance by the defendants. 

3) A motion to. dismiss as to the plaintiff Abbott Hoffman 
for failure to com.ply with the orders of this Court requiring- 
answers to certain interrogatories. 

Our response is directed to the separate portions of the 
motion. 

~ I. 

Pi-aintiffs Student Non-Violent Coordinating Com mitt ee, Con-..^. 

^ f _ ^ ' __ X 

gre's's of'Rahial-Equal-ity-,-American Servicemen's Union, National “ 

Mobilization Committee to End the War in Vietnam, and New York 
Resistance do not intend to prosecute this action and have no 
objection to a dismissal upon those grounds. 
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Plaintiffs The Southern Conference Educational Fxmd, Catholic ' 
Peace Fellowship, and War Resisters League dispute the motion for 
siammary judgment because it is by no means demonstrated that the •; 
said plaintiffs were not the subject of electronic surveillance. , ":: 
The record in this respect is as follows: 

Plaintiffs served interrogatories seeking, among other factsVll! 
details as to all electronic surveillance - 

"a) . To which plaintiffs were parties ^)I 

.b) The interception i 


c) In which any acts or activities of plaintiffs were , m; 

discussed.” 

In 1974, in respect to the plaintiffs’ interrogatories, the 
defendants denied that the plaintiffs Southern Conference Educa¬ 
tional Fund, Catholic Peace Fellowship, and other organizations 
were ever the subject of electronic surveillance, though no 
reference is made to the officers of said organizations. || 

At the time, it was arguable that the defendants did not kno'^’ ;i 
the names of the officers of those organizations. Defendants 
later, in 1975, served interrogatories demanding the names of 
officers of those organizations. In due course those interrogatorie 
x^ere answered and the defendants obtained the sought-after 
information. | 

It is in the light of this' data, now in the hands of the | 

- ■ I 

defendants, and the annexed affidavit of Morton Stavis, th at the Court: | 
should evaluate the affidavits submitted by the defendants in 
support of their motion for summary judgment. ", 1: 

The affidavits of Joseph P. Smith III, C. Donald Baxter, and [v 
Edwin V. Armento are carefully phrased so that, they state certain ti 

v| 

facts but may be concealing the facts relevant to this case, as ii 


follows; 


a) The affidavits state that no record has been found 


regarding the nam.ed plaintiff organizations ; nothing is said e.bouE | 








# , ^ 

. -3- ^ 

officers of the organizations and, after all, an organization, 
as such, does not use a phone. The organization functions 
through its officers. 

• . i.b) The affidavits reveal nothing about the manner in 
. .which::the indices /which iwere; examined tare 'kept,: The annexed' cl. 

affidavit of Morton St avis in ibaoreferences.; to : the tes timony' •.</ 

5 of (John L. ,.Smythe,;ishows fthat ethe •..method of, keeping the indices- 

■ i ■ 

in fact does not reveal'.the Ihames-.cof co.f.g'anizations * ' it- t c 

c) -The affidavits erefer.'to:::the searnh:of local indices. 
But-asc.the aforesaid affidavit cof 'Mortori:: Stavis.'shows , the: miain 
index of•electronic surveillance is thevELSUR index maintained'in 
Washington and nothing is mentioned about that at all. 

d) The affidavits shox^ nothing with respect to the 
search of case files. The affidavit of Mr. Stavis demonstrates 
that in the Kinoy case an inspection of the case files resulted 
in the disclosure of a substantial number of incidents of 
electronic surveillance though the existence of such surveillance 
had earlier been denied. 

Thus the affidavits may be concealing more than they reveal. 
As the affidavit of Morton Stavis shows, the means and methods 
of the maintenance of electronic surveillance records have been 
the subject of sworn testimony subject to cross-examination. 

When that is done - and perhaps it should be in this case by 
depositions - the full story will be told. 

Plaintiffs believe that on the basis of the foregoing, the 
Court should deny the motion for summary judgment. If, however, 
the Court retains any doUbt of the matter, then plaintiffs will 
•be pleased to undertake to notice the taking of depositions in 
the matter so that the Court can have a record from the affiants 
themselves as to the limited nature of their affidavits. 

Aside from the plain insufficiency of the affidavits there 
j is another factor also set forth in the affidavit of Morton Stavis 
i which strongly indicates that the motion for summary judgment 1 









should not be granted. 

The record of government denials of electronic surveillance 
followed by concessions that such surveillance did in fact occur 
is by this time so extensive that it is not possible to accept at 
face value a government affidavit of such a "denial. It may be,., 
as we have iifidicated above£h'at: "such'a "denial Sllbuld tf igiger,: ; -. 
active discovery! techniques on the otfier s’ide. Ifed if th'e CoUrp . 
so indicates, we shall promptly jPile notices to take depdsitibn?, 
of persons in charge of the electronic surveillance indices and.;.’ 
take the kinds of s teps which caused'iKe "explosion of ihfo,:raiatipn 
in the case of Kihoy v. Mitchell. as detailed in the affidavit 


of Morton Stavis. 


III. 


As to the plaintiff Hoffman, counsel states to the Court 
that he does not know his present whereabouts. Counsel urges, that 
there is no reason to dismiss the proceedings against Mr. Hoffman 
at this time. VJhen the case has been set for trial, if it still 
appears that Mr. Hoffman is not available to answer interroga¬ 
tories, there will be time enough then for the Court to take, 
whatever action is called for. Certainly defendants have shown 
no reason why any action is required to be taken now. 


Respectfully submitted. 



MORTON STAVIS 
Attorney for the Plaintiffs 
744 Broad Street 
Newark,' N. 'J. O"7T0~2'" 

(201) 622-3789 


! Dated 


Newark, N. J. 
June 20, 1978 










STATE OF NEW JERSEY ) 

} S S • z 

COUNTY OF E S S E X ) 


MORTON STAVIS, being duly sworn according to law, upon his 
oath deposes and says : ; " ’ ■ ' ' " - ' I 

1. i ’ am one of xotinsel' for the'piaihtiffs in the within 
case and i':make" this '' afixSavit' in ' response "to thd motion fore as e 
summary 'judgment against '■tlie plaintiff'Southern Conference 
Educational Fund, Catllolic’^ Peacd Fellbwship ,= and War ResiSters jca 

•League.” •-•■ " i';'y -.gU' 

2. i have been involved i’n'''a"numl^ef 6f "cases' relating to 
electronic surveillance in addition to the instant one. In this 
affidavit I shall set forth knowledge obtained in other cases 
which shows the inadequacy and unreliability of denials of 
electronic surveillance as those denials appear in the affidavits 
of Joseph H. Smith III, C. Donald Baxter, and Edwin V. Armento. 


3. In or about September 17, 1976, I was one of counsel in 
a case entitled In re: Grand Jury Proceedings - Subpoena of Jay 

■ Weiner, Subpoena of Phillip Kent Shinnick , Civil Action Nos. 4636 
and 4643, United States District Court, Middle District of 
Pennsylvania. This case involved an effort by the government to 
enforce a grand jury subpoena. The witnesses sought to vacate 
the subpoena on several grounds, one of which was that it was the 
product of unlawful electronic surveillance. 

4. In the course of extensive evidentiary hearings which 
were conducted on that matter, testimony w as taken of John L. 
Smythe, 'who had been identified as the person "in a supervisory 
capacity” in F.B.I. headquarters in Washington, D.C. He describe^ 
his function as follows: 

"Well, among other things, I maintain and control the 
• electronic surveillance indices , which is knox-m as the 
ELSUR indices.” (Tr. 9/17/76, 59-17.) */ 

*7 All references to the testimony of Mr. Smythe are to his 
testimony on September 17, 1976, in open court before the Hon. 
William J. Nealon, Chief Judge,, U.S. District Court, Middle Dist. 
of Pennsylvania. 
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5. Mr. Smythe described the indix as being maintained on 
3x5 cards and the information contained thereon as being; 

"A. It would be the name of the individual overheard, the 
date of the overhear and the source of the overhear. . 

Q. What do you mean by, source of over hear? 

j i,, ;,rA. .:iThe-identifier .As ffeiS jA-,c number , 

to the electronic device whereby they were overheard, over l:r. 
t’^e whirfcrthAy were ipyerh%4rd, H/^f itr?&]i^r:a:'belephone,v it would 

be a code symbol designating a telephone. re ’ 

Q. Is that the "only, information tiiat is contained on these ' t- 

n-' X:ards;,?; :.,sFlirnr ■•■Cfftfl/Sfi'c' Peace F? 1 1 

A. That is All. 

; Ts- that the only-,infor®.stio.n^^^^ y-ph-have?’ ' 

A. ■ That I have? 

•Q. Yes. In your indices do you have any back-up information 
to the information contained on the 3x5 card? 

A. In some instances there might be some specific identifier 
relative to the individual overheard. Not very often, but 
every once in a while the agent v^ho has prepared the card may ' 
put down the name of a company or something like this, some 
type of identifying data relative to the individual v7ho was 
overheard. " (Tr. 60-2 to 22, emphasis supplied.) 

6. Mr. Smy-the V7as describing the central electronic sur¬ 
veillance index maintained for the entire country by the F.B.I. 

7. He then described how he obtains the Cards in question: 

"Q. Where do you get your information, Mr. Smythe? 

A. T*Jhere do I get V7hat information? 

Q. The information that comes into those indices? 

A. In the cards? 

Q. Right. 

A. From the field office. 

Q. From the field office. Is it telephoned in to your 
. .office ?,, . . __• F _ . ^ 

A. No. 

-Q. Do they make up the cards and send them in? 

A. That's correct; they make up the cards and send them in. 

Q. How many field offices send information into your 
departm.ent? 
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A. How many do on a regular basis? 

Q. Right. 

A. I can't tell you. 

Q. Are all of them supposed toV if they conduct taps'? 

'er;jeaxA- cAll of, them 'arecSupp6se^dpt6};[-tha^^^^^^^ (T;f...63-4 

:pho^xl9:'’2i r);.^.:':, ip; to 

,8. - It thus is clear' that the'^infoimAtion^^^^m^^ 

: offices is the same as tH'at in the ''central'; o^ 'It' isrialsof-; 

clear that the cards rgiye'only, t^ names of the individua!ls whp- 
-are. overheard and, as-, stated-by Mr%.,vSmyth^., ..only .''o^ inj a.-^ra 
while" does the agent "put down the name of a company or some- : i 
thing like this, some type of identifying data relative to the 
individual who was overheard" (Tr. 60-19 seq. ). 

9. It is plain that a denial of overhearing of an organi¬ 
zation is no indication whatever as to whether there were over- 
hearings of individuals at the organizations' headquarters, for 
the simple reason that the indices do not show organizational 
names . 

10. I am also one of counsel in Kinoy v. Mitchell . 
#70-Civ-5698, U. S. District Court, So. Dist., New York. In 
that case there was an original denial of any unlawful electron! 
surveillance. Thereafter, there was an admission of 23 ovet- 
hearings. Counsel in that case challenged the adequacy of the 
search and served a notice to take depositions on the persons in 
charge of the field office. Before the depositions were 
actually taken, the local F.B.I. office agreed to examine case 
files in addition to its indices of overhearings. Following 
that, the defendants admitted 138 additional overhearings - and 
they have not yet completed the search of their files. ■ Annexed 
hereto and made a part hereof is a copy of a letter dated 
March 20, 1978, sent by the United States Attorney in Kinoy v. 
Mitchell , admitting that there had been a discovery of 
additional incidents of electronic surveillance after the first 
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disclosures. It will be observed that the U.S. Attorney requested 
that an investigation be made of the circumstances of this non¬ 
disclosure. 

11. The experience in both the VJeiner-Shinnick case and the 
' Kihoy case strongly suggests-the: unreliability'of affidavits^^ 

' : denying 'unlawful • electronic > sufveillahee ;.?:ahd . t^ even thee y 

, more so in the instant case becausesit: does^not appear that anyaj 
.search was made except in the electronic-suryeillance indices ear 
which were maintained in the local office. rhic 

\ 12. ,In addition to the fact that there was no indication ofi 

what was contained on the indices which were examined, it is n: 
clear that a mere search of indices without a search of case 
files is a wholly unreliable means of determining the existence 
of electronic surveillance. The extensive disclosures in the 
Kinoy case occurred only after case files were studied in 
addition to the electronic surveillance indices. 

13. In view of the massive disclosures of F.B.I. surveillance 
of organizations which disagreed with government policy - and 
the organizations here involved are certainly in that category - 
it is not conceivable that there V7as not F.B.I. surveillance, 
including electronic surveillance, of these organizations and 
their officers. 

14. All that is being presented in the within motion is that 
the F.B.I. has made a limited inspection through its local 
offices and has reported that nothing has been found in that 
limited inspection. The affidavits do not show that there was 


no-electron-ic -surveillance of 


or g an -1 z a t ion s - -in., que s.t i on. 


I 

ir 

!i 

!» 

I j 

ii Sworn to and subscribed 
before me this 20th day of 
June, 1978. 



MCnlTON-^STAVIS 


IT] 




ruv;;-: Uc.. Jersey 


j; Commission £;fpKes feb. IG, i9rfj 











[mirb. flairs ^cparfni£nt nf 


U>nTED Sl'ATES A'rrORNEY 
SoTTTirr.nN Distiurr oV Ne\V Vokk 

.ONE ST. ANDRKIVS PLAZA 

: YGRK. N^W: YORK 10007:: ; : 


ADOMKSA »rrLr TO 
o.-'rrrzu sTATr.9 ATrroK?r»T- 


A 9 cm* TO 
jyftrUim An Kriissc 


March 20, 1978 


BY HAITO •"' ■ “ - ■' V. ■“ 

Honorable- Robert J, Ward ^ 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re:. Kinoy v. Mitchell 
.70 Civ. 5698 (RJWJ 


Dear Judge Ward: 


In the course of preparing the 
Government’s response to plaintiffs’ request to produce 
documents pursuant to Rule 34 of the Federal Rules of 
Civil Procedure, the FBI has just advised this office 
that it has discovered that there are additional incidents 
of electronic surveillance of plaintiff Arthur Kinoy in 
its filesi We have .asked the FBI to promptly and 

thoroughly investigate this matter in order to determine 
the number of such undisclosed incidents of electronic 
surveillance, the surrounding facts and circumstances, and 
the reasons why they were not previously disclosed. We 
will report to the Court and counsel on these matters as soon 
as the investigation is complete. At this time, we are 
unable to determine what, if any, effect these matters will 
have on the Government's pending motion to dismiss. 

Respectfully submitted, 

ROBERT B. FISKE, JR. 

United States Attorney 


LOUIS G. CORSI. 

Assistant United States Attorney 
Tel. No.: (212) 791-1967 


Michael Ratner, Esq. 

351 Broadway 

New York, New York 
























LGC:n- BY HAITO 

Honorable Robert J. Ward . March 20, 1978 

United States District Judge 2., 


cc: Rhonda Copelon, Esq* 

Center for Constitutional Rights 
853 Broadway . 

14th Floor "" 

New York, New York 10003 

Jeremiah S, Gutman, Esq, • • 
363 Seventh Avenue . .J 

New York, New ;Ybf k^ 'f 0:0 01' J ^ 

Marvin Segal, Esq. 

745 Fifth Avenue 
New York, New York 

Marshall Perlin, Esq. 

36 West 44th Street 
New York, New York 

David ^Thite, Esq. 

U, S, Department of Justice 
Civil Division 
General Litigation Section 
Washington, D.C. 20530 
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UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF COLUMBIA 


DAVID T. DELLINGER, et al., 

Plaintiffs, 

V. '•. Civil Action No. 1768-69 

JOHN N.MIT:CHELL:fet. .at.5,q : - 

' Z ;:cDefendants, 


■■■ -- PLAINK-FFS* COUNTER-STATEMENT 

OF ^MATERIAL: FACTS AS TO WHICH 
THERE IS A GENUINE ISSUE 
NECESSAEY TO EE LITIGATED 

Plaintiffs agree to the' following ntimbered paragraphs of 
the defendants' Statement of Material Facts as to Which There is 
no Genuine Issue: Paragraphs # 1, 2, 3, and 4. 

Plaintiffs state that there is a genuine issue necessary, to 
be litigated with respect to the assertions in Paragraphs # 5 
and 6 of the defendants' statement. See affidavit of Morton 
Stavis, dated June 20, 1978, submitted in response to the motion 
for summary judgment. 

Respectfully submitted. 


i 

t 

I—Da't-ed-: 



744 Broad Street 
Newark, N. J. 07102 
(201) 622-3789 

June’^20,^^978. 
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UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF COLUMBIA 


DAVID T. DELLINGER, et al., 
Plaintiffs,.-^ . 

y- i 

JOHN N. MITCHELL, et. al 
Defendants. 


Civil -Action No. 176 8,- 69 


OBJECTIONS ■TO'”SECdND^SET■■'0F ” 
INTERROGATORIES AND ■fiOCUMENT 
REQUESTS ADDRESSED TO THE 
PLAINTIFF BLACK PANTHER PARTY 


Plaintiff Black Panther Party objects to answering each of 
the sixteen interrogatories and document requests contained in 
the second set of interrogatories and document requests 
addressed to that plaintiff, on the grounds that each of the 
interrogatories or document requests - 

a) Seeks information which is not relevant to the 
subject matter involved in the pending action, nor is it reason 
ably calculated to lead to discovery of admissible evidence; 
and/or 

b) Seeks information violative of the rights of the 
plaintiff under the First Amendment. 



. Atto rney^fo.r__Pl aint i f-f.s„ 
744 Broad Street 
Newark, N. J. 07102 
(201) 622-3789 


Dated: Newark, N. J. 

June 20, 1978. 












CERTIFICATE OF SERVICE 


I hereby certify that on this date I served a copy of the 
foregoing Objections to Second Set of Interrogatories and ;; 
Document Requests Addressed to the Plaintiff Black PantherIPartyii 
upon the defendants by serving a dVpy thereof by mail, postagecc 
.prepaid, upon the following: " - ' 7 

. . Jonathan-Br- Smith, Attorney ! 

Department of' Justice 
Washington, D. C. 20530. 



:i 

I 
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: IN TI-IE UIvTITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUT-IBIA ■ 


DAVID BELLINGER, et al.., 

PlaiTxtiffs, 




rOHN N. MITCHELL, et al.. 


Defendants. 


) V. .: ^ ."■■■>-/ 

) . vV ■'.> 'L 

,) civil'Action No. 1768-59 

)■ . .. a' 

) ■ ■■ ■ .. 


X Ik . • -■'> 


26 / 17 ^ 


ORDER 


Upon consideration of the motion filed in this cause by 
the defendants for a protective Order pursuant to Rule 26(c) 
of the Federal Rules.of civil Procedure to restrict the dis- 


I 

I 


semination of information pertaining to third parties contained 
in defendants• Ansv/ers to Interrogatories, and it appearing to 
the Court that the requested relief is necessary to protect 
the-right of privacy of third parties, now therefore it is 
thi^;;^‘"^day of February 1974, . ’:'-* ; . iit 

. ORDERED, that the copies of defendants* Ansv/ers to Inter-, 
rogatories to be filed v/ith the Court be delivered to this i 
Court personally for the purpose of being preserved and re— .;'T 
. taihed under' 'seal; ■ i; ■ "■ .'C;- 

IT IS FURTHER ORDERED, that the copies of the Answers to 


lh.t.err-oqa'to:rres7~se-r-ved—upon._co.unse l for plaintiffs shall be 


f 


retained in the custody of such counsel; 

IT' IS FURTHER ORDERED, that no additional copies or por¬ 
tions of said Ansv;ers to Interrogatories shall be made by the 
plaintiffs, or their counsel, nor shall the aforementioned 


,Ans.v;asS"-to Tnberroga'b'orfes“''be released to ciny other perr" 










f 


piirpases of reproduction, v/ithout the express parraission of 
this Court. Access to the aforementioned Answers to Inter- . 
rogatories is restricted to the plaintiffs and their counsel 
of record in this case; 


•IT IS FURTHER ORDERED,,that the plaintiffs and their 
counsel shall make no disclosure of any matter relating to 
individuals other than themselves contained in said Ans-wers 

I - ' 

to Interrogatories except as may be necessary to effectuate 
the proceeding in this case and then only,in connection with 
testimony in open Court or in legal argument in Court or in 
chambers under conditions to be prescribed by the Court; 

IT IS FURTHER ORDERED, that prohibition against access, 
by.others and disclosure to others shall remain,in effect 
throughout the proceedings in this case and until such time 
as this Court remioves or modifies these prohibitions. If 
counsel for plaintiffs find that in order to effectively 
prepare their case for any hearing it will be necessary to 
make a disclosure, hov/evar limited, then, at theit tim.e, this 
Court v;ili entertain an application in this regard and-may. 
modify the prohibition against disclosure to the extent that 
justice requires it; t ■. . .• 

__I,T. iS jURTHER .ORDERED, that immediate.ly._u,pjDn. termina.tion 

of a proceedings in this Court, counsel for the plaintiffs 
shall deliver to this Court-psrsonally the copy of the afore- 
ro.entioned Ansv/ers to Interrogatories and any additional copie 
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ALL INFORMATION CONTAINED 
HEPHN IS UNCLASSIFIED 


Subject_ JUNE MAIL -DAVID DELLINGER 

'^9SEP301976 

Removed By __ 

File Number 62-112989-352 _^ 
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Permanent Serial Charge Out 


FBI/DO 






AU INFORMATION CONTAINED 
HEREIN IS UNCWSS1FI£D%^^^^^,^^ 
pftT f !■ 2 - QY 


date: 10/2/78 


Assoc. Dir. _ 

Dep. AD Adm. 
Oep. AD Inv. _ 
Asst. Dir.:?' 

Adm. Servs_ 

Crim. Inv._ 

ident. _ 

Intell_ 

Laboratory_ 

Legal Coun. _ 
Plan. & Insp. . 

Rec. Mgnt._ 

Tech. Servs. _ 
Training_ 


Mr. Bassett (Enc.) iech. 5 em._ 

(Attn; Unit Chief, Specia>ubiicAHs. oh. 

Projects Review Unit) Telephone Rm. _ 

■hK ih* • Director's Sec'y . 

Mr. Mintz 

Civ. Lit. Unit (Enc.) 


UNITED STATES GOVERNMENT UNITED STATES DEPARTMENT OF JUSTICE *»»• dh.:? 

^ , FEDERAL BUREAU OF INVESTIGATION AJ"- - 

Memorandum 

Intell. _ 

Laboratory_ 

: Assistant Director date: 10/2/78 p'oV.'&'nsp.'ZZ 

Records Management Division Rec. Mgnt._ 

,.. ., 1 - Mr. Bassett (Enc.) Tech.sem- 

FROM : Assistant Di^ctor J (Attn; Unit Chief, SpeciaWii'cAHs. oh._ 

Projects Review Unit) Telephone Rm - 

/r^l /I -I Director's Sec'y_ 

{[J n 1 - Mr. Mintz 

subject: DAVID Me LLINGER, et al. v. i - civ. Lit. Unit (Enc.) 

JOHN N. MITCHELL, et al. 

(U.S.D.C., D.C.) 

CIVIL ACTION NO. 1768-69 

PURPOSE ; To report receipt of Document Requests And Cross- 
Interrogatories Served By Plaintiff, Black Panther 
Party (BPP). 

SYNOPSIS AND DETA I LS ; Captioned civil action seeks monetary 

damages for allegedly illegal electronic 
surveillance of plaintiffs in the past and injunctive relief 
barring such coverage in the.future. Plaintiffs are eight 
individuals and four organizations including the BPP. Extensive 
discovery has taken place in connection with this litigation. 

«» 

’ In April, 1978, we propounded Defendants' Second Set of 

Interrogatories and Document Requests To Plaintiff, the 


These sixteen interrogatories seek, inter alia , informat^^n^?^;- 
foreign travel by, explosives training for, and possessiilC^';^^ 
firearms and explosives by, officers and members of the 

In June, 1978, plaintiff BPP filed objections to the 
sixteen interrogatories on the grounds that they are irrelevant 
and violative of plaintiffs' first amendment rights. 

On July 28, 1978, we filed a Motion to Compel Answers 
to the Interrogatories, asserting that responses to the interroga¬ 
tories were necessary to supppr^the good faith defense of the 
federal Defendants and are ^®^vant to the mitigation of damages 

On September 18, 1978, 

Motion To Compel Answers To Second Set Of Interrogatories and 
Doctament Requests And Cross-Interrogatories, Served By 
Black Panther Party, (copy attached), were filed. 
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Assistant Director 
Records Management Division 
Re; David Dellinger 

Basically> the interrogatories seek the information 
in possession of Federal Defendants upon which the claim of 
good faith is predicated. 

Copies of the September 18^ 1978, filings were furnished 
to Legal Counsel Division (LCD), on September' 25, 1978, by 
Departmental Attorney Jonathan Smith, who is representing Federal 
Defendants in captioned matter. 

I On September 27, 1978, Mr. Smith advised that he will 

seek a Protective Order under Rule 26(c) Federal Rules of Civil 
Procedure, that the defendants hot answer the attached Document 
Requests And Interrogatories until such time as Plaintiffs respond 
to Defendants' Second Set Of Interrogatories And Document Requests. 
■However, he requested that we initiate a file review at this time 
to ascertain the amount of time and work which will be necessary 
to respond to the attached interrogatories. This initial review 
is to be limited to the Federal Bureau of Investigation Headquarters 
main file on the BPP. 

This memorandum requests that the Special Projects Review 
Unit (SPRU), Records Management Division (RMD), ascertain for 
LCD the necessary file sections to be reviewed and man hours -to 
be expended to respond to interrogatories. It is requested this 
information be furnished to LCD by October 13, 1978. 

This memorandum further requests that SPRU, RMD, furnish 
LCD-information and doctaments responsive to the attached discovery 
request at such time as a response is required. LCD will keep 
RMD apprised of all developments in this matter. 


RECOMMEMDATIOM ; 1. That SPRU, RMD, review the attached Document 

Requests And Interrogatories and furnish LCD with 


an estimation of the number of file sections which would have to 
be reviewed and the number of man hours which would have to be 
expended to respond to the interrogatories and docum^t.requests. 
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2. That SPRU, RMD, furnish LCD documents and 
information responsive to the attached Document 
Req^st And Interrogatories at such time as a response to the 
interrogatories and docximent request is required. , , 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAVID DELLINGER, et al., 


Civil Action 
No. 1768-69 


Plaintiffs, 


JOHN N. MITCHELL, et al., 
Defendants, 


DOCUMENT REQUESTS AND 
CROSS-INTERROGATORIES SERVED 
BY PLAINTIFF BLACK PANTHER PARTY 

Plaintiff Black Panther Party hereby serves on defendants 
its Docxament Requests and Cross-Interrogatories. Since defendants 
assert a defense of qualified immunity to plaintiff's claims 
under 18 U.S.C., §2510-20, it is imperative that plaintiff 
obtain the information upon which defendants base their claim 
of good faith. In order to avoid any imdue surprise and to 
prepare adequately for the trial of the issues involved in this 
case, it is necessary that plaintiff obtain the information 
which defendants utilized in their determination that the 
Black Panther Party (hereinafter the BPP) were a threat to 
national security, 

j 1, Did you have any information in your possession at 
the time the electronic surveillances which related to the BPP 
were initiated concerning the foreign travel^ of any officers 
or members of the BPP? 

2, If your response to interrogatory 1 is in the 
affirmative, please state what information was then in your 

possession concerning the foreign trav el of BPP officers,-or. , _ 

members to any foreign country, including but not limited to 
Algeria, Cuba, North Korea, North Vietnam, the Peoples Republic 
of China, and the Union of Soviet Socialist Republics. 


3. Please state what information was then in your 
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possession concerning the foreign travel of BPP members or 
officers with respect to the following: 

a) the names of all members of the BPP making 
each trip and the position of each in the BPP; 

b) the foreign countries and cities visited; 

c) the dates of each foreign visit; 

d) the names of all persons with whom each BPP 

* 

member met in each foreign country and the positions held by them, 
if any, in foreign governments (whether or not such positions 
were held in the government of the country visited), or private 
organizations (including the name thereof); ' 

e) the names of the persons or organizations 
(whether governmental or private) who paid for the transportation 
and/or expenses of the BPP members, 

f) the purpose for each such visit; 

g) produce for insnejction and copying all docu- - 
ments which reflect or relate to such foreign travel, including 
but not limited to sources of such information and reports of 
the foreign travel, 

;'~4, Was there information in your possession 
at the time the surveillances which related to the BPP were 
initiated, concerning any contacts which the BPP maintained 
with respresentatives of any foreign governments, or foreign 
private organizations, exclusive of those set forth in inter¬ 
rogatories 1-3? 

5, If your response to interrogatory 4 is in the 
affirmative, please state with respect to each co ntact the 
information then in your possession concerning the following: 

a) the name of the person with whom the contact 
was had or maintained, the government or private organization of 
which he was a representative, and the position held by him in 
that government or organization; 

b) the date of each contact; 
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c) the purpose of each contact; 

d) produce for inspection and copying all documents 
which refer or relate to each contact with representatives of 
foreign governments or organizations, including but not limited 

to telephone bill records, reports, and sources of such information. 

^ r6. Was there information in your possession, at the 
time the electronic surveillances which related to the BPP were 
initiated, with respect to whether any BPP officers or members 
were provided with military training in the ^ise of firearms or 
\explosives by representatives of foreign government or private ' 
organizations? 

7. If your response to interrogatory 6 is in the 
affirmative, please state for each instance of such training the 
information then in your possession concerning the following: 

a) the names of the BPP officers and members who 
were provided such training; 

b) the names of the persons providing the training, 
the government or organization of which they were representatives 
and the positions held by them in that government or organization; 

c) the date(s) and location(s) of the training; 

d) produce for inspectionand copying all documents 
which refer or relate to such training, including but not limited 
to reports and sources of the above information, 

8 . Was there information in your possession, at the 
time the electronic surveillances which related to the BPP were 

initiated, with res pec t to whether ^y of the officers or members _ 

of the BPP had received any monetary contributions or payments of 
any kind from foreign governments or^foreign private organizations? 

9. If your response to interrogatory 8 is in the 
affirmative, please state for each contribution or payment the 
information then in your possession concerning the following: 

a) the name of the person making the contribution 
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or payment, the government or organization of which he was a 

representative, and the position held by him in such government 
or organization; ^ 

b) the amount of the contribution or payment and 
the date it was received; 

c) any payment for services or products; 

d) produce for inspection and copying all docximents 
or reports which refer, or relate to each contribution or payment 
and the sources of such information. 

10. Was there any information in your possession, at 
the time the electronic surveillances which related to the BPP 
were initiated, concerning any requests made by the BPP that the 
United Nations accord' it any status in that organization? 

11, If your response to interrogatory 10 is in the 
affirmative, please state what information was then available 
with respect to the following; 

a) the date of the requestCs); 

b) the results of the requestCs); 

c) the purpose for the request(s); 

d) produce for inspection and copying all doctjments 
which refer or relate to any such requestCs) and attach reports 
and sources of such information, 

V12, Was there any information in your possession, at 
the time the electronic surveillances which related to the BPP 
were initiated, concerning any firearms which may have been stored 
or located at any time in an office or other location owned, 
leased or otherwise occupied, possessed or used by the BPP, its 
ofjf jeers , chapters , bra nches , aff iliate s and- membe rs? . . 

13, If the answer to interrogatory 13 is in the 
affirmative, identify by make, model and serial ntimber each such 
revolver, rifle, shotgun and other fireaftn or weapon and as to 
each state what information, if any, was then in your possession 
with respect to whether it was registered under the statutes or 
laws of any jurisdiction and, if so, the j)erson or organization 
by whom it was registered and the registration or permit number. 








,14. Was there any information in your possession, at the 
time the electronic surveillances which related to the BPP were 
initiated, with respect to any escplosives which may have been 
-Stored or located in an office or other location owned, leased 
or otherwise occupied, possessed or used by the BPP, its officers, 
chapters, brances, affiliates and members? 

15. If the answer to interrogatory 14 is in the affirma- 
tive, set forth each such item of information. 


16. With respect to each firearm, weapon or explosive 
listed in interrogatories 12, 13, 14 and 15, state what information 
was then in your possession concerning! 

a) the address of the office or other location at 
which it was stored or located; 

b) the dates upon which it was stored or located 
at that address; 

c) the purpose for the storage or location of the 
firearm or explosive. 


17, Produce for inspection and copying all documents 
which were in your possession, at the time the electronic sur¬ 
veillances which related to the BPP were initiated, which relate 
or refer to the storage or location of any firearm, weapon or 
explosive at an office or other location owned, leased or otherwise 
occupied, possessed or used by the BPP, its officers, chapters, 
branches, affiliates and members, and reports or the sources of 
such information. 


ri8. Produce for inspection and copying all documents, 
reports, and sources of information which were i n your p oss ession , 
at the time the electronic surveillances which related to the BPP 
were initiated, concerning statements, suggestions, orders, or 
policy that members of the BPP or others should kill police 
officers, judges or other public officials. 



Attorney for Plaintiffs 
744 Broad Street 
Newarl^, N. J. 07102 







CERTIFICATE OF SERVICE 


I hereby certify that on this 19th day of September, 1978, 
I served a copy of the foregoing Plaintiffs’ Response to 
Defendants' Motion to Compel Answers to Second Set of Interro¬ 
gatories upon the defendants by serving a copy thereof by mail, 
postage prepaid, upon the following: 

Jonathan B. Smith, Attorney 

Department of Justice 

10th and Constitution Ave., N.W. 

Washington, D. C. 20530 


















the entry of this Order. 










UNITED STATES DISTRICT COURT 


FOR THE 


DISTRICT OF COLUMBIA 


DAVID T. DELLINGER, et al. 

Plaintiffs, 


JOHN N. MITCHELL, et al., 


Defendants. 


CIVIL ACTION NO. 


1768-69 


ORDER 


/ 

FILED 

OCT 1 81978 


JAMES F. DAVEY, Clerk 

Upon consideration of the motion by the defendants for 
an Order dismissing the claims of plaintiffs Student Non- 
Violent Coordinating Committee, Congress of Racial Equality, 
American Servicemen's Union, National Mobilization Committee 
to End the War in Vietnam and New York Resistance, and 
Abbott Hoffman, and granting summary judgment for defendants 
against plaintiffs the Southern Conference Educational Fund, 
Catholic Peace Fellowship and War Resisters League,__the 
memorandvim of points and authorities in support thereof, 
and the pleadings, affidavits, answers to interrogatories, 
and replies to requests for admissions on file herein; and 
finding that plaintiff Hoffman has disregarded Orders of 
this Court requiring him to respond to interrogatories and 
has provided neither reasonable explanation nor a showing 
of inability to produce theinformation, it is by the 

✓ /j 

Court this // day of , 1978; 

ORDERED that defendants' motion to dismiss and for 

\ 

"suimtfa:ry~j~udgment—5hould=-be/^^and--is~herebv,gr anted ; and it 


//i 










FURTHER ORDERED that the claims of plaintiffs Student 
Non-Violent Coordinating Committee/ Congress of Racial 
Equality, American Servicemen's Union, National Mobilization 
Committee to End the War in Vietnam, New York Resistance 
and Abbott Hoffman should be, and they hereby are, dismissed; 
and. it is 

FURTHER ORDERED that judgment against plaintiffs the 
Southern Conference. Educational Fund, Catholic Peace 
Fellowship and War Resisters League should be, and hereby 
is, entered in favor of the defendants. 












IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


j DAVID'"'DELLINGER, et al. , 
Plaintiffs, 

V. 

JOHN N. MITCHELL, et al., 
Defendants, 


Civil Action No. 1768-69 



MOTION TO FIX SEPTEMBER AS THE 
DATE BY V7HICH PLAINTIFFS SHALL 
RESPOND TO DEFENDANTS' MOTION TO 
COMPEL ANSVJERS TO DEFENDANTS * 

SECOND SET OF INTERROGATORIES, ETC. 
TO PLAINTIFF BLACK PANTHER PARTY 


The plaintiffs, by their undersigned attorney, respect¬ 
fully move this Court for an Order fixing September 14, 1978, as 
the date by which plaintiffs shall respond to Defendants' 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUIIBIA 


DAVID DELLINGER, et al., 
Plaintiffs, 

V. 

JOHN N. MITCHELL, et al.. 
Defendants. 


STATE OF NEW JERSEY ) 

) S S , I 

COUNTY OF E S S E X ) 

Morton Stavis, being duly sworn according to law, upon 
his oath deposes and says; 

1. Under date of July 28, 1978, defendants filed their 
Motion to Compel Answers to Defendants' Second Set of Interroga¬ 
tories and Document Requests to Plaintiff the Black Panther Part}: 

. 2,' Under the rules of the Court, plaintiffs would have 
until August 14, 1978, to respond thereto, 

3. I am unable to make the response within the time 
set by the rules for the follox'zing two reasons: 

a) The problems involved in this motion concern 
the Black Panther Party, which I do not represent exceptih’g in 
respect to this particular litigation, and I am required to be in 
contact with counsel for the Black Panther. Party in California, 
Promptly upon receipt of the motion I fort^arded a copy of the 
papers to counsel in California. While I am in touch x\rith him, 

I have not as yet received either directions or material from 
him. Plainly, the issues involved in this motion raise serious 
questions of policy as to which the Black Panther Party and its 
general counsel must be closely consulted. 

b) Regardless of the need for consultation, the 
issues which are presented by the motion require careful research; 


Civil Action No. 1768-69 
AFFIDAVIT 









•s 





and methodical responses. On my return from my vacation I 
found a massive amount of work facing me and it will simply 
not be possible for me to file a credible response without a 
modest extension of time. 



Sworn to and subscribed 
before me this 10th day 
of August, 1978. 








um C. srr.vAsr 

i Ho;,ry Public Cf Nsw Jersey 
^ §o«mi5S(orT Feb. 10, 1981 
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CERTIFICATE OF SERVICE 

I hereby certify that on this date I served a copy of 
the foregoing motion and affidavit upon the defendants by 
serving a copy thereof by mail, postage prepaid, upon the 
following; 


Jonathan B, Smith, Attorney 
Department of Justice 
10th and Constitution Ave. , N.W.. 
Washington, D, C, 20530. 
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IN WE UNITED STATES DISTRICT C 
FDR THE DISTRICT OF COLUMBIA 







DAVID DELLINGER, et al., 

Plaintiffs, 

V. 

JOHN N. MITCHELL, et al. , 

Defendants. 



’DAT 


DEFENDANTS' RESPONSE TO PLAINTIFFS' MOTION TO 
GRANT PLAINTIFFS UNTIL SEPTEMBER 6 TO FILE. 
THEIR RESPONSE TO, DEFENDANTS' REPLY TO PLAINTIFFS' 
RESPONSE TO MOTION TO DISMISS AND FOR SUMMARY^ 
JUDGMENT AS TO CERTAIN PLAINTIFFS 


On April 6, 1978, defendants served and filed a motion' 
seeking, inter alia , summary judgment against plaintiff 
Southern Conference Educational Fund (SCEF). That motion 
was supported by affidavits denying electronic surveillance 
of SCEF by defendants or their agents. In opposition, served 
on June 20, 1978, plaintiff SCEF produced no evidence to 
indicate that such electronic surveillance took place, 
merely attacking the sufficiency of the affidavits in support 
of that motion. A reply to that opposition, including a 
further affidavit, was served on July 19, 1978. 

As was noted in the memoranda supporting defendants' 
motion, there, is no evidence of record to support plaintiff 
SCEF's allegation that it was subjected to electronic 
surveillance by the defendants or their agents. In its 
answer to an interrogator^ requesting that it state all facts 
upon which that allegation was based, the plaintiff responded 
only that because the Government had conducted massive elec¬ 
tronic surveillance of groups which opposed Government policy 
SCEF must have been subi .ect.ed ^to.^electr.oni-c—sU'r-ve-i-Jrl-ance-r" -^ 

Thus, nine years after the initiation of this action, 
plaintiff SCEF seeks additional .time in which to offer evi¬ 
dence supporting its claim. It would appear that the 
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gathering of su^ievidence would have proper^ begun prior to ^ 
the full briefing of defendants' motion for summary judgment. ' 
The defendants submit that if the plaintiff's motion is 
granted, they should have a period of 20 days in which to 
fill a reply to any submissionithat is made. 

Respectfully submitted, 


I Ortlm 


BARBARA ALLEN BABCOCK 
Assistant Attorney General 


BJ^BARA B. O'MALLEY ^ V/ 


JONATHAN B. SMITH 
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Attorneys, Department of Justice 
Washington, D.C. 20530 
Telephone: (202) 739-3336 


Attorneys for Defendants 










CERTIFICATE OF SERVICE 


I hereby certify that on this date I served a copy of 

. the foregoing Defendants' Response to Plaintiffs' Motion 

to Grant Plaintiffs Until September 6 to File Their Response 

to. Defendants' Reply to Plaintiffs' Response to Motion to 

Dismiss and for Summary Judgment as to Certain Plaintiffs, 

upon the plaintiffs by serving a copy thereof by mail, postage 

prepaid, upon the following counsel of record: 

Morton Stavis, Esquire 
744 Broad Street 
Newark, New Jersey 07102 

Rhonda Copelon, Esquire 

c/o Center for Constitutional Rights 

853 Broadway 

New York, New York 10003 

Arthur Kinoy, Esquire 

c/o Center for Constitutional Rights 

853 Broadway 

New York, New York 10003 

Jack D. Novik, Esquire 
American Civil Liberties 
Union Foundation 
22 E. 40th Street 
New York, New York 10016 


DATETT JONATHAN B. SMITH 

i^torney. Department of Justice 
^shington, D.C. 2 0530 
Telephone: (202) 739-3336 










IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GOVERNMENT 


DAVID DELLINGER, et al., 

Plaintiffs, 


JOHN N. MITCHELL, et al. , 


Defendants. 


Civil Action No. 1768-69 


lAfMftifCONTA 

)HEREIN IS UNCLASSIFIED 



- 

DEFENDANTS' REPLY TO PLAINTIFFS' RESPONSE 
TO MOTION TO DISMISS AND FOR SUMMARY 
JUDGMENT AS TO CERTAIN PLAINTIFFS 

STATEMENT 




On April 6, 1978, defendants filed a three part motion 
to dismiss and for summary judgment. This memorandum is filed 
in reply to the plaintiffs' opposition to entry of judgment 
against plaintiffs Southern Conference Educational Fund (SCEF), 
Catholic Peace Fellowship (CPF) and War Resisters League (WRL) 
and to the dismissal of plaintiff Abbott Hoffman. 

ARGUMENT 

1. Summary judgment against SCEF, CPF and WRL should be 
entered . 

Those organizations resist summary judgment generally on 
two grounds. They argue initially that the supporting affida¬ 
vits are insufficient to demonstrate that no electronic surveil- 
lance b'f^tlTOse brgan'iYataion^was^' Condu'ct'e'd'by~th'e''Fe'de'ra’i^'Bureau- 
of Investigation (FBI)'. Secondly, they c^n€^d'4.nat the failure 


failure 


to include the officers of those organizations in the denial is 

NOT Rii...-. • 

fatal to the motion. As will be demonstrated, however, neither 

2 JCIL 

of those grounds precludes summary judgment at this juncture in ^ 
this case. 

. ' '' J 









The Affidavits of Joseph P. Smith, III, C. Donald 
Baxter, and Edmund V. Armento (filed as Exhibits 2-4 in 
support of defendants' motion for summary judgment, on April 
6, 1978) declare that a careful and diligent search of the 
electronic surveillance (Elsur) indices maintained by the New 
York, New Orleans and Louisville Field Offices, contain no 
record of electronic surveillance of SCEF, CPF and WRL at the 
addresses and telephone numbers therein listed. Those addresses 
and phone numbers are those which the plaintiff organizations 
themselves provided as locations and phones in which they had 

V 

an interest. Each affidavit, moreover, states that had the organ¬ 
izations been the subject of the electronic surveillance at those 
addresses or on those numbers, the indices would have contained 
a record of that surveillance. 

Plaintiffs attack the affidavits initially because there is 
no, mention of a search of the Elsur index maintained at FBI 

Headquarters in Washington, D.C. However, as even the affidavit 

**/ 

of Morton Stavis asserts, the Headquarters Elsur index 

does not contain the names of all organizations which have 

been the subject of FBI electronic surveillances. Rather it 

is an index of individuals who have been overheard on electronic 

***/ 

surveillances conducted by the FBI since January, 1960. 
Nevertheless, the FBI has conducted an index check of the 
Elsur index at Headquarters and has found no record of 
electronic surveillance of SCEF, CPF and WRL at the addresses 
-a-nd^phone,,>.n.uinber.s„tha.t_jtf.er..e^pr.ov,ided__bV-those Plaintiffs. 
Litzenberg Affidavit, II 8. 

Those addresses and telephone numbers were set forth by the 
plaintiffs in answer to interrogatories requesting, inter alia , 
the location of all real property in which each organization 
has V had an interest since January 1, 1965 and all telephone 
numbers subscribed to or used by the organizations in that 
period. 

**/ That affidavit was filed in opposition to defendant's motion 
for summary judgment on June 20, 1978. 

***/ See the Affidavit of George Litzenberg, Jr., filed herewith 
as Exhibit 6, 1(6. 
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Furthermore, the affidavit of George Litzenberg, Jr., 
explains the misconception contained in paragraphs 8 and 9 
of the Affidavit of Morton Stavis, i.e ., that the "informa¬ 
tion in the field offices is the same as that in the central 
office." Although the Headquarters Elsur index contains only 
.the -names of individuals overheard, the Field Office indices 
are more comprehensive and may indeed contain the names of 
organizations which have been the subject of electronic surveil¬ 
lance. Thus, the Litzenberg affidavit supports the affidavits 
filed by Field Office personnel stating that electronic surveil¬ 
lances of SCEF, CPF and WRL would have been recorded in the Field 
Office indices had such surveillances occurred. 

Plaintiffs also assert that, because declarations concerning 
electronic surveillance overhears of individuals have been inac¬ 
curate in the past, the affidavits filed in this case ought not 
to be taken at face value. However, as is also explained in the 
Litzenberg affidavit, the problems and inaccuracies in the Elsur 
indices with respect to a listing of every overhear of an indi¬ 
vidual, on all surveillances conducted by the FBI, are not en¬ 
countered when the indices are searched to determine whether an 
organization was the subject of an electronic surveillance. 
Although it is difficult to determine the dates and locations 
of all overhears of an individual on electronic surveillances, 
it is much less problematic to determine whether a particular 

organization was the subject of electronic surYeillance,at_lts_ 

office(s) or over its telephone(s). Thus, the problems encoun¬ 
tered by the FBI in Kinoy v. Mitchell , Civil Action No. 70 Civ. 
5698 (RJW) (S.D.N.Y.), as set forth in the affidavit of Morton 
Stavis are immaterial and cannot be employed to demonstrate the 
existence of a genuine issue of fact in this instance. 
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The plaintif:^ further resist suiranary judgment because 
the defendants' denial that electronic surveillance of SCEF, 

CPR and WRL took place, did not include the officers of 
these organizations. The officers, however, are not plaintiffs 
in this case and their interests cannot be represented by 
the organizations. 

On August 5, 1969, shortly after this suit was filed, the 
plaintiffs served interrogatories seeking information as to 
electronic surveillance by the FBI of the plaintiffs and "their 
officers, agents, members or employees." Following the 
vacation of the Order staying proceedings in this case, the 
plaintiffs filed a motion to compel answers to those interrog¬ 
atories, a^ amended , on August 13, 1973. The reference to 
"officers, agents, members and employees" was deleted in the 
Amended Interrogatories. Moreover, counsel stated in the brief 
in support of their motion to compel, "... it must be noted that 
the litigation ^ not being pursued as to 'officers, agents, 
members and employees' of plaintiff organizations." [Emphasis 

V 

supplied]. Thus it is abundantly clear that the plaintiff 
organizations, by their own choice, have not pursued this liti¬ 
gation with respect to electronic surveillance of their 
officers, but have been concerned only with electronic 
surveillance of which the organizations, as organizations, 
were the subject. 

Although plaintiffs SCEF, CPF and WRL have opposed the 
"defendants'“'moBTbn for ^summary* judgment by attacking th¥”suf fi- 
ciency of the denial that electronic surveillance occurred, they 
have failed to come forward with any fact to demonstrate that 
such electronic surveillance occurred. Paragraph 13 of the 
Stavis affidavit states that since it has been revealed that 
the FBI conducted electronic surveillance of organizations 
which opposed government policy, these organizations must have 
been included. 

See page 7 of Brief In Support of Plaintiffs' Motion For 
An Order Compelling Defendants To Answer Plaintiffs' First 
Set Of Interrogatories And To Supply Requests For Admission, 
filed herein on August 13, 1973. 






T The plaintiffs^ are, in reality, merely reiterating the 

cpnclusory allegations of the Complaint in an attempt to 

demonstrate the existence of a genuine issue of fact. That, 

however, is not permitted by Rule 56(e), Federal Rules of 

Civil Procedure, which states in part: 

When a motion for summary judgment is made and 
supported as provided in this rule, an adverse 
party may not rest upon the mere allegations or 
denials of his pleading, but his response, by 
affidavits or as otherwise provided in this rule, 
must set forth specific facts showing that there 
is a genuine issue for trial. If he does not so 
respond, - summary judgment, if appropriate, shall 
be entered against him. [Emphasis supplied.] 

As the Supreme Court, in First National Bank v. Cities Service , 
391 U.S. 253, 289 (1968), held: "[w]hat Rule 56(e) does make 
clear is that a party cannot rest on the allegations in his com¬ 
plaint in opposition to a properly supported summary judgment 
motion made against him." The party opposing a motion for 
summary judgm.ent must respond by affidavits, or otherwise, 
setting forth specific facts showing genuine issues. Bloomgarden 
V. Coyer , 479 F.2d 201 (D.C. Cir. 1973); Chapman v. Rudd Paint 
and Varnish Company , 409 F.2d 635 (9th Cir. 1969). 

Organizations are protected by the First and Fourth Amend- 
ments (see , e.g. , NAACP v. Button , 371 U.S. 415 (1963); 
Silverthorne Lumber Co . v. United States , 251 U.S. 385 (1920)) 
and by 18 U.S.C. §2520. Thus, when an organization has a 
proprietary interest in premises searched or objects seized, 
the Fourth Amendment is available to protect the organization 
--^ri-g-ht~Sv-^-" --S41veirthoirne~4Lumber ^Coy v =-^ supra ; Go-Bart --Gompany- v-. -- 

Habig , 474 F.2d 57, 62 (7th Cir. 1973). Similarly, when an 
organization's First Amendment rights are infringed, it may 
sue to vindicate those rights. NAACP v. Button , supra ; 

National Student Association v. Hershey , 412 F.2d 1103 
(D.C. Cir. 1969). An organization cannot, however, claim 
that its rights are coincident and congruent with those of 
the individuals associated with it. It does not have a 








stake in every search conducted of its officers' or members' 
premises. The constitutional rights of those members are 
personal and cannot be vicariously asserted by the organiza¬ 
tion. Alderman v. United States / 394 U.S. 165, 174 (1969); 
Simmons v. United States , 390 U.S. 377 (1968). 

In this case, the plaintiff organizations have alleged 
that they were subjects of FBI electronic surveillance. They 
haye not chosen to proceed on behalf of their officers. They 
have provided, in response to interrogatories, the locations 
of premises and telephones in which the organizations have 
had a proprietary interest, and Elsur index searches have 
confirmed that those premises and telephones were never the 
target of FBI electronic surveillance. Plaintiffs SCEF, CPF 
and WRL have come forward with no facts to demonstrate 
that their offices or phones were subjected to electronic 
surveillance by the FBI. 

Under these circvunstances, a lengthy review of FBI 
investigative files and an index search to determine whether 
conversations of any officers of SCEF, CPF and WRL were 
monitored by the FBI are inappropriate. There is simply no 
evidence on the record to challenge defendants' denial of 
electronic surveillance of those organizations' premises 
or phones. Moreover, the fact that one of their officer's 
conversations may have been monitored over an electronic 
surveillance directed at an individual or organization 
other than SCEF, CPF or WRL s imp ly'does * ho t~g i ve ''tKbs e~~''''' ~~ 
organizations standing to maintain this case. ^., NAACP 
V. Alabama , 357 U.S. 449, 459 (1958), where the association 
was allowed to assert its members' right to free association 
because "[t]o require that it be claimed by the members 
themselves would result in nullification of the right at the 
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very moment of i-flP assert ion. " In this case IPF such impediment 
blocks the way of the officers of SCEi'', CPF and WRL. If they 
believe that their conversations have been overhead by the 
FBI on electronic surveillances, there is nothing to prevent 
their assertion of their constitutional and statutory rights. 
Thus, defendants are entitled to judgement as a matter of law 
against plaintiffs SCEF, CPF and WRL. 

2. Plaintiff Abbott Hoffman*s claim should be dismissed . 

The argument advanced by the defendants in their moving 
brief will not be repeated here. The cases cited there 
clearly support a dismissal at this time. To allow a plaintiff 
to refuse to comply with discovery orders until the case is 
ready for trial would serve to frustrate the discovery process 
and delay the preparation of this case for trial. 

CONCLUSION 

For these reasons, the defendants motion to dismiss and 
for summary judgment should be granted in its entirety. 

Respectfully submitted. 



BARBARA ALLEN BABCOCK 
Assistant Attorney General 



A-ctorneys, Department of Justice 
10th & Constitution Ave., N.W. 
Washington, D.C. 20530 
—T-e-lephone-:- ■ {-2-02-)—73:9-3-3B6 


Attorneys for Defendants 








CERTIFICATE OF SERVICE 


I hereby certify that on this date I served a copy of 
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Plaintiffs and supporting affidavit, upon the plaintiffs by 

serving a copy”thereof by mail, postage prepaid, upon the 
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Morton Stavis, Esquire 
744 Broad Street 
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Rhonda CopeIon, Esquire 

c/o Center for Constitutional Rights 

853 Broadway 

New York, New York 10003 

Arthur Kinoy, Esquire 

c/o Center for Constitutional Rights 
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New York, New York 10003 

Jack D. Novik, Esquire 
American Civil Liberties 
Union Foundation 
22 E. 40th Street 
New York, New York 
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JOmTHAN B. SMITH 
Attorney, Department of Justice 
Washington, D.C. 20530 
Telephone: (202)739-3336 










IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAVID DELLINGER, et al., ) 

) 

Plaintiffs, ) 

) 

V. ) 

) 

JOHN N. MITCHELL, et al. , ) 

) 

Defendants. ) 

) 

__ ) 


Civil Action No. 1768-69 


.ncnRMATlON C0NTMN«>. ^ 


AFFIDAVIT OF GEORGE LITZENBERG, JR. 

George Litzenberg, Jr., deposes and states: 

■ 1. I am a Special Agent of the Federal Bureau of Inves¬ 
tigation (FBI), currently assigned to Headquarters at Washington, 
D.C. I am the custodian of the electronic surveillance (Elsur) 
index maintained at FBI Headquarters. I am familiar with the 
Headquarters index and I am generally familiar with the Elsur 
indices maintained by the FBI Field Offices. 

2. I have read and am familiar with the Affidavit execu¬ 
ted by Morton Stavis on June 20, 1978, and filed in this case. 

3. The Headquarters Elsur Index is a compilation of 3x5 
inch index cards prepared by the Field Offices and cards pre¬ 
pared at Headquarters related to Department of Justice and 
Freedom of Information/Privacy Act requests.concerning elec¬ 
tronic surviellance. The index contains the name of each 
individual overheard on electronic, surveillances conducted 
by the FBI, the s 3 mibol number assigned to that electronic 
surveillance (if one was assigned), the date of the initial 
overhear of that individual, and the Field Office conducting 
the monitoring. Subsequent overhears of an individual on 
each surveillance would not generally be included in the 
Headquarters Elsur index. This index was compiled pursuant 

to a communication from the Director to selected Field 
Offices, dated October 5, 1966, and goes back to January 1, 
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4. The Headquarters index, since it was created in 
October, 1966, contains only those names located in logs or 
records of conversations existing in October, 1966, for the 
period of January, I960 to October, 1966. It would not be 
all-inclusive of everyone monitored between those dates, 
since certain of the records obtained between those dates 
were destroyed prior-^to October, 1966. The Elsur index 
card, except in rare instances, contains no identifying data 
other than the name of a person monitored. There are instances 
in which a voice is never identified by name and in those 
instances the index would contain no record of the intercept. 

It must be recognized that in all clerical functions there 

is a possibility for clerical error and in regards to the 
Headquarters Elsur index, misfilings, transposed letters 
in a name and incorrect spelling of a phonetic name may 
occur. 

5. Elsur index checks, in the usual situation, involve 
searching for an individual's name in the Headquarters 
index. If that name is located in the Headquarters index, a 
further search of the index of each Field Office referred to 
on the Headquarter card(s) is conducted in order to Obtain 
complete data on each overhear and to effect an identification 
of the person overheard where possible. 

6. The Headquarter's Elsur index normally includes only 
persons, places and telephones monitored by the FBI on electronic 
surveillances. The- indexing procedures followed in the past did 

"noy^~eqtfir'e~retri^ev-a-bi-lity—of-organi,zajbion_g_ by name , although in 
some isolated instances organizations were indexed. The Field 
Office Elsur indices contain a more complete inventory 'of the 
totality of the overhears of a person. 

7. The F.B.I. Headquarters does not prepare "overhear" 
cards, for persons monitored. The Field Offices prepare 
those cards. When they are prepared, two are made, one 
being retained in the Field Office and one being sent to FBI 
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Headquarters for inclusion in the Headquarters Elsur index. 
However, the Field Office Elsur indices are not (as is 
implied by the affidavit of Morton Stavis at page 3, para¬ 
graph 8) "the same as" that maintained at Headquarters. The 
Field Office indices are more comprehensive and would generally 
reflect the subject, or target, of each electronic surveillance 
conducted by the Field Office since January 1, 1960, when that 
subject was an individual and, in some offices, an organization. 
Since the Field Office indices are more comprehensive, an index 
check in the Field Offices obviates the need for a Headquarters 
index check. 

8. In light of the opposition to the motion for summary 
judgment against plaintiffs. The Southern Conference Education 
Fund, Catholic Peace Fellowship and War Resisters League, I have 
carefully and diligently searched the Headquarters Elsur index 
with reference, to those organizations. As a result of my search 
of the Headquarters Elsur index, I found no record of electronic 
surveillance of those organizations at the following addresses 
and telephone numbers: 

Southern Conference Educational Fund 


1. 

822 Peridido Street 

Suite 408 

New Orleans, Louisiana 


2. 

3210 West Broadway 

Louisville, Kentucky 40211 

(502)778-3348 

(502)778-3349 

3.. 

3208 West Broadway 

Louisville, Kentucky 40211 


Catholic 

Peace Fellowship 


1. 

5 Beekman Street 

New York, New York 

i:2r2')-W04"=^8-3-6'7- 

2. 

339 Lafayette Street 

New York, New York 

(212)673-8990 

/ 

3. 

524 Upper Broadway 

Nyack, New York 

(212)L08-8200 

(914)EL8-4601 


War Resisters League 

1. 5 Beekman Street 

New York, New York 
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(212)L07-4592 

(212)L07-4593 

<212)L07-4594 








2. 339 Lafayette Street (212)228-0450 

New York, New York (212)228-0451 

(212)228-0452. 


I declare under penalty of perjury that the foregoing is 
true and correct. 
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